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CURRENT TOPICS. 





WE UNDERSTAND the name of Wesley H. Manier, 
Esq., of Hancock County, Dlinois, has been men- 
tioned in connection with the judgeship in the 
Sixth Circuit, under the new Appellate Court bill. 
The people of that circuit will be fortunate if they 
secure the services, in that position, of so able a 


_ lawyer and excellent a gentleman. 





MUCH AS may be said in favor of the skill, vigi- 
lance and fidelity of the legal profession, things 
occasionally come to light, backed by statistics 
which do not lie, which are decidedly to the dis- 
advantage of the fraternity. The reporter of the 
decisions of the supreme court of one of our West- 
ern states lately told the writer that one-half the 
decisions which were reversed by his court (and 
the reversals were rather numerous) were reversed 
on the ground of errors committed by the attorneys 
on questions of practice, many of them of a most 
simple and obvious character. Suppose a similar 
number of technical errors should be committed by 
architects, bridge-builders, or boiler-makers, what 
would be the result? It is obvious that the ma- 
chinery of the criminal law would be put in opera- 
tion to stop it, and the legal profession would reap 
a rich harvest out of it. Such blacksmithing in 
the practice of the law ought not to be tolerated, 
even in a new community. What makes it worse, 
the cost of these blunders is borne by innocent 
clients. Could a more potent argument be sug- 
gested in favor of the elevation of the standard of 
legal education? . 





WHETHER a court of equity will appoint a 
receiver of the property and income of a railway 
company, in aid of proceedings to foreclose a 
mortgage, is a question which rests so peculiarly 
upon the facts of each particular case, that deci- 
sions upon the subject are not apt to possess much 
value as precedents; but the opinion of Mr. Justice 
Miller, elsewhere printed, in the case of The Union 


Trust Co. of New York v. The St. L., I. M. &8.. 


Railway Co., in which Dillon, J., concurs, is very 
instructive as determining the question that ™ch 
a receiver will not be appointed on the mere show- 
ing of a mortgage of property and income, a pro- 
vision in the mortgage that upon default in the 
payment of interest the trustees may take pos- 
session, a default in the payment of interest, a 
demand by the trustees for possession, and a 
refusal. This is not sufficient to warrant a court 
of equity in exerting the extraordinary power of 
wresting such property from its owners and op- 
erating it by its own officers, pending suit, for the 
benefit of the mortgagees. The court must clearly 
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see, in addition to this, that without the interposi- 
tion of such aid the beneficiaries under the mort- 
gage would experience ultimate loss. In this case, 
neither fraud nor mismanagement on the part of the 
railway company was shown. A showing of present 
and prospective earnings was made, sufficient to in- 
duce a reasonable hope that, with the aid of its 
credit, the company would be able to extricate itself 
from its present difficulties. The effect of the de- 
cision, as we understand it, is that under such cir- 
cumstances, although a court of equity will feel 
bound to enforce the specific contract of the parties 
by foreclosing the mortgage, yet, pending the liti- 
gation, it will give the defendant an opportunity 
to extricate itself from its difficulties, if it can. 





THE READING of a newspaper article in refer- 
ence to the prisoner, by one of the jury in the 
hearing of the others during their deliberations in 
the jury room, was held in Commonwealth v. 
Landis, 34 Leg. Int. 204, a sufficient ground for 
the granting of a new trial. Compare, on this 
point, United States v. McKee, 3 Cent. L. J. 258. 
In Massachusetts, in Hox v. Drury, 5 Pick. 296, 
and in Whitney v. Whitman, 5 Mass. 405, where 
papers went to the jury by accident, the verdicts 
were set aside. And in Commonwealth v. Edger- 
ly, 10 Allen, 184, where a letter of slight import 
was allowed to go to the jury, and which the 
judge instructed the jury to disregard, a new trial 
was granted. Bigelow, J.: ‘It is impossible to 
say if the jury might not have been so confused 
and misled as to have given sorry heed to the con- 
tents of the paper.’ Depositions of witnesses, 
although read in evidence, if allowed to go out 
with the jury, is good cause for a new trial, even in 
civil causes. And in Ohio, in the case of Farrer 
v. Ohio, 2 Ohio Rep. 54, n. 8, where a jury, without 
the knowledge or aid of any one, procured a part 
of a newspaper containing the charge of the judge 
in the cause, and used it to guide their delibera- 
tions, although the report was accurate, the verdict 
was set aside. The same rule was followed in 
Illinois, in Yates v. The People, 38 Il. 527, where 
a new trial was granted because the jury, after re- 
tiring to deliberate, used the pistol, which was 
given in evidence on the trial, to experiment, 
whether the act, which was alleged to have been 
committed, could have been done in the manner 
as detailed by the evidence. The rule is that no 
paper or instruments, containing anything bearing 
either upon the law or the facts, except by permis- 
sion of the court, to which exception can be taken, 
should be allowed to go to the jury. Lord Tenter- 
den, in Burrows v. Unwin, 3 C. & P. 310, refused 
to let the jury look at Selwyn’s Nisi Prius. In 
Rhode Island, in State v. Smith, 6 R. I. 33, a ver- 
dict was set aside because the jury consulted the 
Revised Statutes in their room. So in State 
v. Kimball, 50 Me. 408. In New York, in Neil 
v. Abel, 24 Wendell, 185, where the judge allowed 
the jury to use his minutes of the trial, a verdict 
was set aside. 
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A PAROL CONTRACT for insurance, in the absence 
of a statute requiring such a contract to be in 
in writing, is valid. ‘‘ That it is not usually made 
in this way,” it is said in Relief Fire Ins. Co. v. 
Shaw, recently decided in the Supreme Court of 
the United States, ‘‘is no evidence that it can not 
be so made.”” The same doctrine was held in the 
older cases of Sanborn v. Fireman’s Ins. Co., 16 
Gray, 448, and Trustees of the First Baptist Church 
v. Brooklyn Fire Ins. Co., 19 N. Y. 305. In the 
latter case, Comstock, J., after tracing the policies 
of insurance, says: ‘‘ The contract, as I have said, 
had its origin in mercantile law and usage. It has, 
however, become so thoroughly incorporated into 
our municipal system, that a distinction which 
denies the power and capacity of entering into 
agreements in the nature of insurances, except in 
particular modes and forms, rests upon no founda- 
tion. The common law, with certain exceptions, 
having regard to age, mental soundness, etc., con- 
cedes to every person the general capacity of 
entering into contracts. This capacity relates to 
all subjects alike, concerning which contracts may 
be lawfully made, and it exists under no restraints 
in the mode of contracting, except those which are 
imposed by legislative authority. There is nothing 
in the nature of insurance which requires written 
evidence of the contract. To deny, therefore, that 
parol agreements to insure are valid, would be 
simply to affirm the incapacity of parties to con- 
tract where no such incapacity exists, according 
to any known rule of reason or of law.” See also 
Kelly v. Commonwealth Ins. Co., 10 Bosw. 82. In 
the case first mentioned, decided by the Supreme 
Court of the United States, it was further held 
that the ¢harter of a fire insurance company or- 

under the general law of New York, 
which provided that the purpose and business of 
the company should be ‘‘by instrument, under 
seal or otherwise, to make insurance on dwelling- 
houses,” etc., and that ‘‘the president or other 
officer * * shall be authorized * * in and 
by policy of insurance in writing to be signed 
* * to make contracts of insurance,” did not 
limit the power of the company to make a verbal 
contract of insurance in Massachusetts, and that a 
statute of Massachusetts, passed for the protection 
of policy-holders, requiring the conditions of in- 
surance to be stated in the body of the policy, did 
not prohibit a parol contract of insurance. On the 
other hand, see the case of Cockerell v. Insurance 
Co., 16 Ohio, 148, in which it is held that a parol 
contract of insurance is not recognized as valid by 
the commercial law, but must be expressed in a 
written policy. 





A QUESTION of some interest, bearing upon the 
subject of ‘‘ the privileges and immunities of citi- 
zens in the several states ’’ as expressed in article 
4 of sec. 2 of the Constitution, was presented in 
the United States Supreme Court, in the recent 
case of McCready v. The Commonwealth of Vir- 
ginia. The question to be determined in this case 





was, whether the State of Virginia could prohibit 
the citizens of other states from planting oysters 
in Ware river, a stream in that state where the tide 
ebbs and flows, when its own citizens have that 
privilege. The court held that the state had such 
power, and that its exercise did not conflict with 
the Constitution. It is well settled that the beds of 
all tide-waters fall within its jurisdiction, unless 
they have been granted away. Pollard’s Lessee 
v. Hagan, 3 How. 230; Smith v. Maryland, 18 
How. 74; Mumford v. Wardwell, 6 Wall. 436; 
Weber v. Harbor Commrs., 18 Wall. 66. In like 
manner the states own the tide-waters themselves 
and the fish in them, so far as they are capable of 


ownership while running. For this purpose the. 


state represents its people, and the ownership is 
that of the people in their united sovereignty. 
Martin v. Waddell, 16 Pet. 410. The title thus 
held is subject to the paramount right of naviga- 
tion, the regulation of which in respect to foreign 
and inter-state commerce has been granted to the 
United States. There has been, however, no such 
grant of power over the fisheries. By article 4, 
sec. 2 of the Constitution, the citizens of each 
state are ‘‘ entitled to all privileges and immunities 
of citizens in the several states.’’ Mr. Justice 
Washington, in Corfield v. Coryell, 4 Wash. C. C. 
R. 380, thought that this provision extended only 
to such privileges and immunities as are “ in their 
nature fundamental; which belong of right to the 
citizens of all free governments;” and Mr. Jus- 
tice Curtis, in Scott v. Sandford, 19 How. 580, de- 
scribed them as such ‘ as belonged to general cit- 
izenship.’’ But usually, when this provision of the 
Constitution has been under consideration, the 
courts have manifested the disposition, which this 
court did in Conner v. Elliott, 18 How. 593, not to 
attempt to define the words, but rather to leave 
their meaning to be determined in each case upon 
a view of the particular rights asserted or denied 
therein. ‘*The planting of oysters in the soil 
covered by water, owned in common by the peo- 
ple of the state, is not different in principle,” the 
court say, ‘‘from that of planting corn upon dry 
land held in the same way. Both are for the pur- 
poses of cultivation and profit; and if the state, in 
the regulation of its public domain, can grant to 
its own citizens the exclusive use of dry lands, we 
see no reason why it may not do the same thing in 
respect to such as are covered by water. And, as 
all concede that a state may grant to one of its 
citizens the exclusive use of a part of the common 
property, the conclusion would seem to follow 
that it might, by appropriate legislation, confine 
the use of the whole to its own people alone.” 


tities 
—— 





A REPORT, recently printed on the subject of the receipts 
and expenditure of the Chancery Division of the English 
High Court of Judicature shows the magnitude of the 
funds of suitors with which this division of the High Court 
has to deal. During the year ending the 3lst of August, 
1876, the amount of cash received was £12,670,390, and the 
amount paid out was £12,341,129. The balance remaining 
at the end of the year consisted of £4,920,151 in cash, and 
£64,485,595 nominal value of securities. 
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THE LAW OF ESTOPPEL AS APPLICABLE 
TO MARRIED WOMEN.* 

We had concluded the discussion of the effect of 
the deed of a married woman as an estoppel in our 
former article. But since its publication, the Su- 
preme Court of Indiana have delivered an opinion, 
following the intimation in Schumaker v. Johnson, 
but putting the decision upon different grounds; 
and as the decision based upon this new theory 
presents a view of the question only partly met in 
our former article, we desire to give the case a 
passing notice. 

The facts of the case were these: A married 
woman, who was tenant in common in fee with her 
two children in lands, but was in possession of the 
same, Claiming the whole, joined with her husband 
in an Indiana deed which contained the words 
convey and warrant. After the conveyance, one of 
the children of the feme covert grantor died; 
whereby the share of the child descended to her. 
Her vendee brought a bill to quiet title, and she 
set up her subsequently acquired title by descent 
from the child, and the court held her estopped by 
her deed. (King v. Rea, May Term, Indiana Su- 
preme Court, 1877.) The opinion was written by 
Mr. Justice Biddle, and enunciates the following 
propositions: 

1. ‘* Where a person competent to act has sol- 
emnly made a deed, he shall not be allowed to 
gainsay it to the injury of those whom he has 
misled thereby.” 

2. ** The statute, which enables a married woman 
t6 convey during her coverture by joint deed with 
her husband, imposes upon her as a corollary all 
the obligations of the conveyance, save those 
which the statute excepts; for it would be absurd 
to say that she had passed her lands, if she could 
take them back again.”’ 

3. ** That, but for the statute, a married woman 
would be estopped by her covenants. But not- 
withstanding she is not bound by the covenants, she 
is bound by the deed, and is estopped by it in any 
case where a feme sole would be estopped inde- 
pendently of the covenants.” 

4. ** Where a married woman joins with her 
husband in the conveyance of lands held in her 
own right, which purports to convey the entire 
estate therein, she is estopped from afterwards 
setting up any title to the lands so conveyed, 
whether it existed at the time or was subsequently 
acquired. For, while she is not bound by the cove- 
nants, she is estopped by the deed.” 

The learned judge arrives at these conclusions 
partly from the reasons incidentally stated above, 
and for the additional reasons: (1), that a married 
woman was estopped by a fine; (2), that, under the 
former statutes authorizing her to relinquish dow- 
er, she was estoppoed by her deed; and, (3), as it is 
held in Indiana that a married woman may be 
estopped by matter in pais, there is no reason why 
she may not be estopped by her deed. In support 
of the several positions announced by the court, 
and of which the substance is stated above, the fol- 

*Continued from p. 510. 





lowing cases are cited: Fowler v. Shearer, 7 Mass. 
14; Massie v. Sebastian, 4 Bibb, 433; Wadleigh v. 
Glines, 6 N. H. 17; Grout v. Townsend, 2 Hill, 554; 
Fletcher v. Coleman, 2 Head, 584; Hill v. West, 8 
Ohio, 222; Graham v. Meek, 1 Oregon, 325; Van 
Rensselaer v. Kearney, 11 Howard, 297, and Schu- 
maker v. Johnson, 35 Ind. 33. We will briefly ex- 
amine the propositions above enumerated, and 
refer to the reasons and authorities upon which 
they are based. 

The principle involved in the first proposition 
announced by the court is perhaps correct in the 
abstract, but it has no application to the case in 
judgment. But if any discussion of it were neces- 
sary, the substance of the same thing is embraced 
in the third proposition and will be there noticed. 

The doctrine of the second proposition was an- 
ticipated and fully discussed in our first article 
(4 Cent. L. J. 507, et seq). Nor are we convinced 
by the somewhat novel reason given by the court, 
as part and in support of this proposition; nor by 
the additional reason. 

The fact that a married woman was formerly es- 
topped bya fine, does not prove that she is estopped 
by her deed; on the contrary, a fine is an assurance 
by matter of record, and has the binding force and 
effect of the judgment of a court of record upon a 
person over whom it has obtained jurisdiction. 
(Presten Convey. 200, 202, 268, 269; 2 Bl. Com. 
348-9; 1 Bouv. Law Dict., title ‘‘Fine.’’) The 
manner in which a married woman is estopped by 
matter of record will be considered hereafter, 
where it will. be shown that there is no analogy 
between this and estoppel by deed, so far as the 
disability of a married woman is concerned. And 
so of the mode of barring dower under former 
statutes;—the deed did not operate by way of 
estoppel, but by force of the express provisions 
of the statute. The estate of the doweress was 
inchoate when the deed was made, and, when con- 
summated, was in no sense after-acquired. 

An estoppel in pais ts established and main- 
tained upon wholly distinct grounds from that 
of estoppel by deed,—the one being founded in 
tort, the other in contract. In the latter case, 
the estoppel grows out of the obligations of 
a contract, to make which a feme covert pos- 
sesses only such power as is given her by statute; 
while in the former it results from liability for 
tort, against which no disability can protect her. 

In support of the third propositidn the court cite 
Fowler vy. Shearer, Massie v. Sebastian, and Hill 
vy. West,—all overruled, as we showed in our first 
article, and the two former are but obiter dicta be- 
sides; also Grout v. Coleman, a case which sim- 
ply decides that even a married woman is estopped 
from avoiding her deed, by showing, in contradic- 
tion of the recital, a want of consideration, where 
the property has passed into the hands of innocent 
third parties,—a proposition:which would hardly 
be denied. Also Fletcher v. Coleman, in which the 
argument of counsel must have been mistaken for 
the opinion of the court. The former contains an 
elaborate argument upon the subject of estoppel, 
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and cites Hill v. West, Fowler v. Shearer, and 
Massie v. Sebastian. But the judgment of the 
court is, that there is no estoppel against the mar- 
ried woman. And therefore the case is certainly no 
authority in support of the ruling here. And so of 
Graham v. Meek, though the court say that the 
married woman is estopped, yet the ruling is put 
upon the express ground of the peculiarities of the 
Constitution and laws of Oregon, which go further 
in removing the disabilities of married women 
than those of any other Western state. And be- 
sides this, that part of the opinion which relates 
to this point is but obiter, as the wife had parted 
with her after-acquired interest after it had been 
acquired and before her attempt in that suit to 
assert it, as the record shows. Wadleigh v. Glines 
is still less in point, as we shall presently see. 

We can not say how far this unsuccessful at- 
tempt to sustain this position by authority is due 
to the crowded condition of the docket and the 
consequent hurry in the consideration of cases; 
the diligence of counsel for the appellant, or the 
want of it on the part of the counsel for the appel- 
lees, who were represented by distinguished and 
able counsel. But a very singular expression is 
used in the opinion upon the point under consid- 
eration, which is substantially quoted from the 
brief of the counsel for the appellant, to the effect 
that Jackson v. Vanderheyden, 17 Johns. 167, is 
the only case which the court found sustaining a 
contrary doctrine. This assertion could never 
have been made, if the learned counsel for the 
appellee had furnished the court, and the court had 
examined, a few of the numerous cases found in 
the books, deciding the very reverse of the propo- 
sition announced. We enumerate a few of them: 
Nunnally v. White, 3 Metc. (Ky.), 584; Porter v. 
Bradley, 7 R. I. 538; Nicholas v. Helmsley, 3 Har. 
and McH. 409; Wadleigh v. Glines, 6 N. H. 17; 
Sawyer v. Settle, 4 Vt. 414; Aldridge v. Burlison, 
3 Blkf. 201; Fletcher v. Coleman, 2 Head, 383; 
Falmouth Bridge v. Tibbatts, 16 B. Monroe, 637; 
besides many others cited in our former article. 
But, had the court only read the opinion in Wad- 
leigh v. Glines, cited in support of this proposition, 
it certainly could not have been cited, nor such an 
assertion have been made. That was an action 
against husband and wife upon the covenants in 
adeed. The court say: ‘In this state a married 
woman may, by joining with her husband in a 
deed, convey her lands, and the deed thus made 
will estop her and her heirs from setting up against 
the grantee any title she may have had when the 
deed was made. But she has never been bound by 
any covenant (7 Mass. 291) ; nor is she estopped by 
such a covenant from setting up a subsequently ac- 
quired title (17 Johns. 167).”’ So much for these 
authorities. Half of them or more are overruled, 
two or three not applicable, two sanctioning and 
sustaining the contrary doctrine. Having, as we 
think, shown, in this and the former article, that 
the third proposition, in both its branches, is nei- 
ther founded upon principle nor sanctioned by 
authority, we might close the examination here; 





for, if a married woman is not estopped by her 


‘covenant, nor by her deed without covenant, in a 


case where a person sui juris would be thus bound, 
there is an end of the argument. 

But, passing to the fourth proposition, which 
embraces the third with an addition, let us apply 
the rules of law and see how it will stand the 
test. 

It will be observed that, although Schumaker 
v. Johnson is cited, yet the intimation therein 
contained is not followed,—that is, the ground 
upon which that intimation is founded is not 
adopted. On the contrary, it is freely admitted 
that the wife is not bound by the covenant, and 
that no estoppel arises out of anything therein 
contained, and the estoppel is distinctly placed 
upon grounds independently of the covenants, 
either expressed in the deed, or implied under the 
statute; hence the theory upon which the intima- 
tion and argument in Schumaker v. Johnson is 
based, and which we have already sufficiently 
considered, is abandoned and out of the case. ~* 

The case stands then as if the deed were a deed 
of bargain and sale, independently of the statute. 
The language of the opinion is that, ‘‘ where the 
deed purports to convey the entire estate.’’ A deed 
of bargain and sale does this. The language of a 
deed of bargain and sale is, ‘‘ grant, bargain, sell 
and convey to the grantee, his heirs and assigns.” 
(2 Washb. Real Prop. 620.) This form of deed 
purports to convey the entire estate, and does it 
just as effectually as if it contained all the cov- 
enants. And yet such a deed, even of a person not 
under disability, never was in any well consid- 
ered case held to operate as an estoppel against 
after-acquired title. 

Mr. Rawle, in his work on Covenants of Title, 
discussing this subject, after stating that a grant 
and a release at the common law did not work an 
estoppel, proceeds: ‘“‘And as the conveyances in 
use at the present day deriving their efficacy and 
virtue from the statute of uses, and which, as dis- 
tinguished from some of the common-law modes 
of assurance, were called ‘innocent conveyances,’ 
viz., bargain and sale, lease and release, etc., pass 
no more than the actual estate of the party, it 
naturally follows that they have no greater effect 
by way of estoppel than the common-law grant or 
release.”’ (Bawle, 4th ed., 385-6-7.) 

Our statutory deed without the covenants can 
have no greater effect than a deed of bargain and 
sale. By virtue of the statute dispensing with the 
necessity of words of perpetuity, the word ‘‘con- 
vey,”’ alone, will pass the fee, if the grantor has such 
anestate. But as the word warrant is in its very es- 
sence, and by its very terms, but a covenant, and 
as.a married woman, as is conceded, is not bound 
by such a covenant, there is nothing left with any 
binding effect in such a deed except the word 
‘sconvey.”’ And surely, this language can have no 
greater effect without any covenants, under the 
statute, than the words *“ grant, bargain, sell and 
convey,” with words of perpetuity, without the 
statute. And, as we have seen, this language being 
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that of a deed of bargain and sale does not work 
an estoppel. 

The only case then, where an estoppel has ever 
been held to arise without a warranty, is where 
there has been some recital or averment of a particu- 
lar title. For, whatever the language of the court 
may be in some portions of the opinion in Van 
Rensselaer v. Kearney, the deed under consid- 
eration contains two pages of recitals relating to 


the character of the title. and upon these the judg- 


ment of the court was based. 


Again, in Lessee of French v. Spencer, 21 How. 
240, the court, following Van Rensselaer v. Kear- | 


ney, lay down the doctrine thus: ‘“* * * Where 


the grantor sets forth on the face of his convey- | 


ance, by averment or recital, that he is seized of a 
particular estate in the premises, and which estate 
the deed purports to convey, the grantor and all 
persons in privity with him shall be estopped 
from ever afterwards denying that he was seized 
and possessed at the time he made the con- 
veyance.”’ 
ticular title was recited, and states the principle 
intelligibly and accurately; and this is up to the 
full extent of the rule, either upon principle or 
authority; it is in consonance with the general 
doctrine of estoppel by recitals or averments of facts 
in a deed. 

Mr. Rawle, in addition to * recital” or *‘ aver- 
ment,’ uses the words * or otherwise,”’ which are 
not justified by the cases cited. (Rawle on Cov. of 
Title, 4th ed., 388.) It will be observed that each 
and all of the cases discussed and cited, as the basis 
of the doctrine laid down in Van Rensselaer v. 
Kearney, are cases where there were recitals, 
averments or affirmations of title in the deed held 
to be an estoppel, which-would have been contra- 
dicted by the assertion of after-acquired title. 
Graham v. Meek, one of the cases relied on here, 
was decided upon the effect of a recital, and the 
court, after discussing the rule in case of fine and 
lease, proceeds: ‘* This principle is applicable to 
all cases of bargain and sale where the deed, on its 
face, purports to convey an estate in fee simple, 
and recites the title.’ And this is the true rule. 

The deed in King v. Rea contains no covenant, 
so far as the present discussion is concerned,—no 
recital, no averment of any particular title, but isa 
deed of bargain and sale simply; and, though it 
purports to convey the estate without limitation, 
this is not enough. The case is clearly not within 
the rule; else every deed purporting to convey an 
estate in fee will operate as an estoppel; and this, 
no one will assert. . 

From what has been said, it is apparent that, 
independently of the question of disability, ex- 
cept as to the binding effect of.the covenants, the 
case was not well decided; for independently of 
them there would be no estoppel against the hus- 
band even. But when we take into consideration 


what has already been fully stated, that the deed of 
a married woman derives its efficacy from the stat- 
ute, and that the only effect of it is to convey lands; 
that she is not bound by any covenant or recital 





This was also a case where a par- | 





in her deed, either express or implied (Hopper 
v. Demarest, 1 Zabriskie, N. J., 525),—we can but 
be impressed with the belief that the decision of 
the court in this case is one of those hasty and 
inconsiderate judgments rendered under the pres- 
sure of judicial labor, and under a misapprehen- 
sion of the effect of the ruling in a single lead- 
ing case. ° 





EASEMENTS BY USE OR PRESCRIPTION. 


STEIN v. HAUCK. 
Supreme Court of Indiana, May Term, 1877. 


HON. SAMUEL E. PERKINS, Chief Justice. 
** HORACE P. BIDDLE, 
‘** GEORGE V. Howk, 
“  JamMEs L. WORDEN, 


- Associate Justices. 
“ WILLIAM E. NIBLACK, | 


EASEMENT IN LIGHT AND AIR ACQUIRED BY PRESCRIP- 
TION — STATUTE CONSTRUED.— An easement in light or 
air, to be supplied from the premises of another, can not 
be acquired in the State of Indiana by mere use or pre- 
scription, but may be granted by deed or created by con- 
tract. There is no statutory law of the State recognizing 
the English doctrine on this subject, nor was it adopted by 
the common law into the State. 


BIDDLE, J., delivered the opinion of the court: 

This action is brought by the appellee to establish by 
use an easement in light, to be supplied to his ancient 
windows from the premises of the appellant. The 
complaint alleges such use uninterruptedly during 
twenty years, acquiesced in by the vendor of the ap- 
pellant, and by the appellant after his purchase; and 
that after such use and acquiescence, the appellant 
erected upon his own premises a frame structure 
which effectively and permanently obstructed the light 
from the windows of the appellee. The sufficiency of 
the facts alleged in the complaint to maintain the ac- 
tion was questioned by a demurrer, which was over- 
ruled. 

The question to be decided in this case is, can an 
easement in light and air, to be supplied to the ancient 
windows of one from the premises of another, be ac- 
quired by use or prescription in the State of Indiana? 

We read much in our books about the common-law 
right in England of an easement acquired by use or 
prescription in light or air coming to ancient windows 
from the premises of another; but when the history 
of the right is carefully studied, it will be found that it 
was sometimes disputed. It was denied in the case of 
Bury v. Pope, 1 Cro. Eliz. 118; and under the reign of 
Charles II, in the case of Palmer vy. Fletcher, 1 Lev. 
122; it was modified by the custom of London, and 
indeed was never indisputably settled until it was es- 
tablished by the statute of 3 William IV, ec. 71, see. 3. 
But assuming that such an easement was a common- 
law right in England before the statute of William IV, 
the question whether it is a common-law right in the 
State of Indiana has never before been directly pre- 
sented to this court. In the case of Keiper v. Klein, 
51 Ind. 316, the question was incidently noticed; but 
that case turned upon the question whether a certain 
deed conveyed such an easement by implication; not 
whether it could be acquired by use or prescription- 
And it has been held that the common law as a system 
is adopted in this state, except such parts of it as are 
inconsistent with our institutions or not suited to the 
condition of the country. In the case of Robison v. 
Pittenger, 1 Green Ch. R. 57, it is held that when 
ancient lights have existed for upwards of twenty 
years, undisturbed, the owner of an adjoining lot has 
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no right to obstruct them; but this case was decided 
mainly on the authority of Story v. Odin, 12 Mass. 157, 
which has long ceased to be the law of Massachusetts; 
for in the case of Randall v. Sanderson, 111 Mass. 114, 
decided more than sixty years later, it is expressly 
held that, “it is the established law in this common- 
wealth that an easement of light and air can not be ac- 
quired by prescription;” in support of which many 
cases are cited. In the case of Durel v. Boilsblanc, 1 
La. An. 407, where the easement of light to a window 
was coupled with the right of way through a passage, 
it was held that they could not be obstructed; but the 
decision was expressly placed upon the ground that 
these servitudes were visible and palpable, and on ex- 
amination of the property the purchaser must have 
seen them; the court remarking that, ‘‘could we be- 
lieve he was ignorant of them, a very different case 
would have been presented.”’ In the case of Gerber 
v. Grabel, 16 Il. 217, it is held that, ‘* twenty years un- 
interrupted and unquestioned enjoyment of lights con- 
stitutes them ancient lights, in the enjoyment of which 
the owners will be protected;” but Caton, J., in a 
separate opinion, evidently doubts the wisdom of the 
rule and Treat, C. J., dissented. These three cases 
are all the decisions we can find, and these three 
states, New Jersey, Louisiana and Illinois, the only 
states which have adopted the English rule concerning 
easements in light and air acquired by use or prescrip- 
tion; and the case in L[llinois is the only one fully in 
accord with the English decisions, and is based upon a 
full adoption of the English common law by a statute 
of the state. 

Against these decisions we have many American au- 
thorities. In Napier v. Bullwinkle, 5 Rich. 311, it is 
held that, “‘ in case of a window which gives no cause 
of action to the owner of the space over which it looks, 
he is not bound to obstruct within twenty years to 
prevent the acquisition of a right; and without some 
other circumstance from which his assent to the ease- 
ment, as a right, may be inferred, his grant can not be 
presumed from the mere unobstructed enjoyment.” 
In Parker v. Foote, 19 Wend. 309, that eminent jurist, 
Bronson, J., in delivering the opinion of the court, 
says: “There is, I think, no principle upon which the 
modern English doctrine on the subject of lights can 
be supported. It is an anomaly in our law. It may 
do well enough in England; and I see that it has re- 
cently been sustained, with some qualification, by act 
of Parliament (3 William, IV, 71, 3), but it can not be 
applied in growing cities and villages in this country 
without working most mischievous consequences. Nor 
do I find that it has been adopted in any of the states.” 
This doctrine is fully approved in Cherry v. Stein, 11 
Md. 1. In Iowa the English doctrine is held inappli- 
cable. Morrison y. Marquardt, 24 Ia. 35. In Powell 
v. Sims, 5 W. Va. 1, the English common law of an- 
cient lights was disapproved. Ohio has decided that, 
“an easement in light and air to be supplied to one’s 
windows from the premises of another, can not be ac- 
quired by use or prescription,” Mullen v. Stricker, 19 
Ohio St. 135. See also Banks v. The American Tract 
Society, 4 Sandf. ch. 438. We have already cited Ran- 
dall v. Sanderson, 111 Mass. 114, which is supported 
by the following cases: Fifty Associates v. Tudor, 6 
Gray, 255; Rodgers v. Sarvin, 10 Gray, 376; Carrig v. 
Dee, 14 Gray, 583. Massachusetts has long since abro- 
gated the English doctrine by statute. Mr. Washburn 
says: ‘* The tendency of late years in this country has 
been against the doctrine of gaining a prescriptive 
right to the enjoyment of light and air as an easement 
appurtenant to an estate, on the ground that it is in- 
compatible with the condition of a country which is 
undergoing such radical changes in the progress of its 
growth.” 2 Washb. on Real Prop. 346. He cites the 





states of New York, Massachusetts, South Carolina, 
Maine, Maryland, Alabama, Pennsylvania and Con- 
necticut, as having discarded the English doctrine; to 
which list of states he might have added Ohio, Iowa 
and West Virginia, as we have seen by the authorities 
cited supra. In several of the states the question 
seems to be yet undecided. 

It may not be unprofitable to reason a moment upon 
the propriety of following the current of American 
authoritigs upon this question, to which a few excep- 
tional cases seem as but eddies. In the first place, an 
easement in light or air is unlike any other easement 
known to the law. It is neither an appurtenance nor 
a hereditament. No definition of property known to the 
law includes it specifically. No exclusive right can be 
hadin light orair; legislation can not create sucha right, 
because man has no exclusive dominion over them. 
They are forall incommon. “ And upon whom doth 
not His light arise?” Job 25, 3. And “the wind 
bloweth where it listeth and thou hearest the sound 
thereof, but canst not tell whence it cometh and 
whither it goeth.” John 3, 8. To give a right of prop- 
erty in light or air, which can control the right of the 
use of land, is to make the incident greater than the 
principal and allow the shadow to control the sub- 
stance. Second, the owner of open space may not 
know, and can not know of right, the internal arrange- 
ment of his neighbor’s house; and may “stand by” 
while the invading claim, which is finally to embarrass, 
if not to destroy the usefulness of his land, is gradu- 
ally accruing against him, until it becomes a vested 
right which he can not dispute. Third, if he knows 
that the right is accruing against. him he has no right 
of action against-‘the person who enjoys his light or air 
to prevent it, because he has not and can not have any 
exclusive property in the light or air which occupies 
his space; he has, therefore, nothing to do except to 
stand by and lose his rights or erect his obstruction 
within a given time, simply for the purpose of pro- 
tecting what was already his own. Besides, fourth, 
the injury of such an easement to the land,—which 
can be used only in the one place where itis, is so 
great compared with the value of the easement in light 
or air, which can be had and used everywhere—that 
no such easement ought to be acquired by use or pres- 
eription against one who may not know that it is ac- 
cruing, or, knowing it, can defend against it only by 
suffering expense and inconvenience. The boundaries 
of the land are generally sufficient for the supply of its 
own light and air; and we do not see why the owner 
should be allowed to go beyond them to supply him- 
self with these blessings against the rights of another; 
or to turn that which was granted to him as a favor 
into an injury to the grantor. 

Upon these authorities and for these reasons, we are 
prepared to hold as the law of this state, that no one 
can acquire an easement in light or air to be supplied 
from the premises of another by mere use or prescrip- 
tion. We can not see that this rule will work injury 
to any one; and we think it will place these impalpa- 
ble and invisible claims upon a safe footing, consistent 
with the rights of all concerned. It is very easy to 
reserve such an easement to the vendor, or grant it to 
the vendee, in the deed which conveys the land; or to 
create it by any valid contract; then each one knows 
what he sells and what he buys, and all persons are 
protected in their rights. Embarrassments have accu- 
mulated and injuries have been suffered to property, 
growing out of the unsettled views upon this ques- 
tion. It should be put to rest. No one should stand 
in danger of unwittingly suffering burdens to be laid 
upon his property; nor be constantly compelled to 
guard against such an insiduous invasion of his rights. 

But the appellee insists that the State of Indiana has 
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recognized, if not adopted, the English rule with 
regard to easements in light and air acquired by use or 
prescription; that the allegations of facts in his com- 
plaint bring his case within the rule; that the evidence 
proves the facts to be true; and, therefore, that the 
judgment should be affirmed. The statute to which he 
refers is as follows: ‘‘ Section 1. That the right of way, 
air, light or other easement, from, in, upon, or over the 
land of another, shall not be acquired by adverse use, 
unless such use shall have been continued uninter- 
ruptedly for twenty years.” Sections 2, 3 and 4 pro- 
vide means by which the owner of the land may prevent 
the acquisition of such an easement against him, 

We do not concur with the views of the appellee in 
reference to the construction of this statute; and, in- 
stead of giving our own reasons for our conclusion, we 
have found a decision upon a statute similar to the one 
cited,—indeed, almost literally the same,—which is so 
directly in point that we adopt its language as our own. 
“Tt is provided by statute, ch. 147, § 14, that ‘no person 
shall acquire any right, or privilege of way, air or light, 
or any other easement from, in, upon, or over the land 
of another, by the adverse use or enjoyment thereof, 
unless such use shall have been continued uninter- 
rupted for twenty years.’ The following sections 
preseribe the mode by which the acquisition of such 
rights may be prevented. It is obvious that these 
enactments were not designed to create or give such 
rights, or to determine when or upon what terms they 
had already been acquired. These matters were left 
to be decided by the law as it previously existed. The 
design was to prevent their further acquisition without 
conformity to certain prescribed conditions. It does 
not even appear to have been intended to declare that 
they would in future be acquired by virtue of the 
statute merely, but rather to prevent their acquisition 
without conforming to its provisions, leaving the deci- 
sion to the previously existing law whether any would 
be acquired.” 26 Me. 436. 

Doubtless our legislature, if it had intended to create 
such a right as is claimed’ by the complaint before us, 
or to declare that such a right already existed at com- 
mon law, would have expressed itself in direct lan- 
guage to that effect; but, not having done so, we can 
give the statute no wider interpretation than its lan- 
guage warrants; and, as the right to the easement 
claimed did not exist in the State of Indiana by the 
common law, and has not been created by statute, it 
can not be upheld. As to the principle of construing 
a statute which recognizes a right, but does not ex- 
pressly create it. See Deutschman vy. The Town of 
Charlestown et al., 40 Ind. 449. 

The judgment is reversed with costs, and the cause 
remanded with instructions to sustain the demurrer to 
the complaint, and for further proceedings. 


_—_ 
— 


MORTGAGE OF AFTER-ACQUIRED 
PROPERTY. 


PHELPS ET AL. v. MURRAY ET AL. 


In the Chancery Court at Nashville, Tennessee, April 
Term, 1877. 
Before Hon. W. F. Cooper, Chancellor. 


A mortgage, made to secure debts maturing at a future 
day, which conveys a stock of goods in a particular store, 
and any other goods which may from time to time, during 
the existence of the mortgage, be purchased by the grantors 
and put into said store to replace any part of said stock 
which may have been disposed of, or to increase and en- 
large the stock now on hand, is void per se. 


R. McP. Smith, for complainants; Bradford & Hen- 
derson, for defendants. 
COooPER, Chancellor: 








The complainants, as judgment creditors of the de- 
fendants Murray and Regan, whose executions have 
been returned nothing found, seek by this bill to 
reach the interest of the judgment debtors in a stock 
of goods in their possession at the filing of the bill; but 
previously, and previous to the creation of the com- 
plainants’ debt, conveyed by said debtors to the de- 
fendant Bradford, in trust, to secure debts owing by 
them to the defendants N. and G. Taylor. The con- 
veyance includes some realty, and certain personalty 
described as follows: “Our entire stock of goods, and 
each and every article composing the same, now in our 
Store, Nos. 19 and 21 North College street, Nashville, 
and any other goods which may from time to time, 
during the existence of this mortgage, be purchased 
bp the grantors and put into said store to replace any 
part of said stock which may have been disposed of, or 
to increase and enlarge the stock now on hand.” The 
debts secured were evidenced by notes having several 
months to run before maturity, and the condition of 
the deed was that the trust should be void, if the notes 
were paid as they became due; but otherwise, the 
trustee might enter and sell. There were covenants 
by the grantors to keep up the stock to its condition at 
the date of the conveyance, and to apply “the profits 
arising from the sale” of the stock to the payment of 
the notes as they fell due. The bill insists that the 
deed is void on its face to the extent of the personalty 
included therein, and the demurrer squarely presents 
this question for decision. 

The mortgage does fairly imply that the mortgagor 
is to remain in possession of the goods and sell them 
in the.ordinary course of business, and does undertake 
to include goods to be thereafter acquired and brought 
into the stock. Two of the vexed questions of modern 
law are directly raised by the facts. There is a class of 
cases in which the reservation of a power of. disposi- 
tion by the mortgagor of property mortgaged, and the 
shaping of the mortgage so as to include after-acquired 
property, have been uniformly recognized as not in- 
consistent with the validity of the deed. There is an- 
other class of cases in which precisely the same provi- 
sions in substance have been held by some courts fatal 
to the conveyance, while other courts have been un- 
able to see why any distinction should be made be- 
tween the two classes. The difficulty lies exactly at 
this point, and the solution must depend upon our 
being able to find some well-grounded legal principle 
which will reconcile the seeming conflict. 

To constitute a valid sale at law, the vendor must 
have a present property, either actual or potential, in 
the thing sold. Co. Litt. 265 a; Grantham v. Hawley, 
Hob. 132; Robinson v. Macdonell, 5 M. & S. 228. It 
was long in doubt, how far equity would go in recog- 
nizing such contracts. In Bucknall v. Roiston, Prec. in 
Ch. 288, the supercargo of a ship, which was to go on a 
voyage to the East Indies, having shipped on board 
several goods and commodities, borrowed money of 
the plaintiff, and made him a bill of sale of the goods, 
‘“‘and of the produce and advantage that should be 
made thereof,” in the nature of a security or pledge. 
The goods were sold on the voyage, and with the 
money others were bought, and these likewise were 
invested in other goods, ‘and so there had been several 
barters and exchanges of several sorts of goods.”” The 
supercargo died on the return voyage, and the defend- 
ant, his creditor, took out letters of administration on 
his estate, and secured possession of the goods. The 
plaintiff brought his bill to have an account and dis- 
covery of the goods, and satisfaction for the produce 
and advantage thereof. The Lord Chancellor, Lord 
Cowper, was of opinion that the trusts of the goods 
appeared upon the very face of the bill of sale, that the 
plaintiff was entitled to all the advantages consequen- 
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tial upon such trust, and might follow the goods for 
that purpose, so far as the produce could be traced, 
but no further, the residue to go in course of adminis- 
tration. In Curtis v. Auber, 1 J. & W.506, Lord Eldon 
supported an assignment of the present and future 
earnings of a ship. And in Langton v. Horton, 1 Hare, 
549, the mortgage of a whale ship, her tackle and ap- 
purtenances, ‘‘and all oil and head matter, and other 
eargo which might be caught and bronght home in the 
ship, on and from her then present voyage,” was sus- 
tained against a judgment creditor of the mortgagor. 
“Tt is impossible to doubt,” says V. C. Wigram in this 
case, in carefully guarded language, “for some pur- 
poses at least, that, by contract, an interest in a thing 
not in existence at the time of the contract may, in 
equity, become the property of a purchaser for value.” 
That the law was far from settled on the subject, and 
the ratio decidendi still in doubt, will appear from the 
decision of Lord Campbell, as Lord Chancellor, in Hol- 
royd v. Marshall, 2 De G. F. & J. 596. There, the con- 
veyance in mortgage was of all the machinery, imple- 
ments, etc., in a schedule, with a proviso that all the 
machinery, implements, etc., which, during the con- 
tinuance of the security, should be fixed or placed on 
the premises in addition to, or substitution for, the 
machinery, etc., specified in the schedule, should, dur- 
ing the continuance of the security, be subject to the 
trusts thereby declared. In a contest between the 
mortgagee and a judgment creditor of the mortgagor, 
Lord Campbell held that the latter had the better title 
to the machinery which had been added to, and sub- 
stituted for, the machinery specified in the schedule. 
His reason was, that the mortgagee had acquired by the 
mortgage only ah equity in the after-acquired property, 


which must give way to the legal right of a creditor, un- 


less perfected by possession before the levy of the exe- 
cution. This decision was reversed by the House of 
Lords, 10 H. L. Cases, 191, after two arguments, Lord 
Westbury, the then Lord Chancellor, delivering an 
opinion, the reasoning of which convinced his col- 
league, Lord Wensleydale, who had come to a different 
conclusion on the first argument, and has been deemed 
eminently clear and satisfactory by judges and text 
writers. 

“*The question,” he says, ‘‘ may be easily decided by 
the application of a few elementary principles long 
settled in courts of equity. In equity, it is not neces- 
sary for the alienation of property, that there should 
be a formal deed of conveyance. A contract for val- 
uable consideration, by which it is agreed to make a 
present transfer of property, passes at once the ben- 
eficial interest, provided the contract is one of which a 
court of equity will decree specific performance. In the 
language of Lord Hardwicke, the vendor becomes a 
trustee for the vendee, subject, of course, to the con- 
tract being one to be specifically performed. And this 
is true, not only of contracts relating to real estate, 
but also of contracts relating to personal property, 
provided the latter are such as a court of equity would 
direct to be specifically performed.” “There can be 
no doubt, therefore,” he concludes, “that the mort- 
gage deed amounted to a valid assignment in equity 
of the machinery and chattels in existence and upon 
the mill at the date of the contract.” “It is alleged,” 
he continues, “that this is not the effeet of the con- 
tract, because it relates to machinery not existing at 
the time, but to be acquired, and fixed and placed in 
the mill at a future time. It is quite true that a deed, 
which professes to convey property which is not in ex- 
istence at the time of a conveyance, is void at law, simply 
because there is nothing to convey. So in equity, a 
contract which engages to transfer property not in ex- 
istence can not operate as an immediate alienation, 
merely because there is nothing to transfer. But if a 








vendor or mortgagor agrees to sell or mortgage prop- 
erty, real or personal, of which he is not possessed at 
the time, and he receives the consideration for the con- 
tract, and afterwaids becomes possessed of property 
answering the description in the contract, there is 
no doubt that a court of equity would compel him to 
perform the contract, and that the contract would, in 
equity, transfer the beneficial interest to the mortgagee 
or purchaser immediately on the property being ac- 
quired. This, of course, assumes that the supposed 
contract is one of that tlass of which a court of equity 
would decree the specific performance. If it be so, 
then, immediately upon the acquisition of the prop- 
erty described, the vendor or mortgagor would hold it 
in trust for the purchaser or mortgagee, according to 
the terms of the contract; for, if a contract be in other 
respects good and.fit to be performed, and the consid- 
eration has been received, incapacity to perform it at 
the time of its execution will be no answer when the 
means of doing so are afterwards obtained.”’ 

In this case, attention was called by Lord Chelmsford 
to the fact, that, although at law an assignment of a 
thing which has no existence, actual or potential, at 
the time of the execution of the deed is altogether void, 
yet, where future property is assigned and, after it 
comes into existence, possession is either delivered by 
the assignor, or is allowed by him to be taken by the 
assignee, in either case there would be the novus actus 
interveniens of the maxim of Lord Bacon, and the 
property would pass. Congreve v. Evetts, 10 Exch. 298; 
Hope v. Hayley, 5 Ellis & Bl. 830, 845; Head v. Good- 
win, 37 Me. 182. 

The two points prominently brought out in this case 
with marked precision, and upon which the decision 
is made to rest, are, that the conveyance of property 
not in existence, upon a valuable consideration, will be 
good even at law, if the property be actually taken 
possession of by the conveyee under the contract 
before the right of third persons attach; and that such 
a conveyance will be good in equity without such 
previous possession, provided the contract is one of 
that class of which a court of equity would decree the 
specific performance. A contract relating to realty was 
always enforceable in equity, and, therefore, a convey- 
ance of realty, not the present property of the vendor, 
is good in equity. Blackmore v. Shelby, 8 Hum. 439. 
It is by reason of overlooking these distinctions that 
the decisions have become, in the language of Mr. Jus- 
tice Davis, irreconcilable ‘‘ by any process of reasoning, 
or on any principle of law.’”? Robinson v. Elliott, 22 
Wall. 523. 

The leading American decision on these questions is 
that of Mr. Justice Story in Mitchell v. Winslow, 2 Sto. 
630. That eminent judge, with his wonted boldness 
and wealth of learning, applied the doctrine subse- 
quently enunciated in Holroyd v. Marshall to a nearly 
similar case,—the mortgage, however, reserving to the 
mortgagors until default, not merely the power to use, 
but the power “to dispose of” the property mort- 
gaged. The assignment could, he conceded, have no 
positive operation to transfer, in presenti, property in 
things not in esse; but, he added, “it operates by way 
of present contract, to take effect and attach to the 
things assigned, when aud as svon as they come in esse; 
and it may be expressed as such a contract in’rem, in 
equity.” And he citesthe decision of Lord Hardwicke in 
Wright v. Wright, 1 Ves. 411, probubly the same alluded 
to by Lord Westbury, as expressly recognizing the 
doctrine. That great Chancellor there held, that an 
assignment of a contingent interest or possibility of an 
inheritance was equally allowable with an assignment 
of a possibility of a personal thing or chattel real, and 
added: “‘An assignment always operates by way of 
agreement or contract, amounting, in the consideration 
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of this court, to this,—that one agrees with another to 
transfer and make good that right or interest, which is 
made good here by way of agreement.” Mr. Justice 
Story pushed this doctrine to the full extent in the case 
before him, being of opinion that the power of dispo- 
sition was not against public policy where it is “‘ posi- 
tively avowed and provided for” in the face of the 
deed. This point of the case was rather taken for 
granted than considered, and is one of the gravest 
doubt upon the character of contract then before the 
court. 

To sustain a conveyance of property not in esse, 
there must be a valuable consideration; and it is, 
therefore, doubtful whether a pre-existing debt will 
be sufficient. The contract must be one of which a 
court of equity would deeree the specific perform- 
ance; or the property, when it comes into esse, must 
be taken possession of by the grantee before the ad- 
verse right attaches. The decisions which have kept 
these principles in view, as many of them have, are 
founded on the ancient landmarks and undoubtedly 
sound. 

Upon these principles, conveyances which simply 
extend the mortgage to after-acquired property, or 
which give a limited power of disposition of specific 
articles with a view to replacement by similar articles, 
such as the machinery and tools of a manufacturing 
company or the rolling stock of a railroad, or which 
cover the return cargo of a ship freighted for foreign 
commerce, are unobjectionable. Conveyances of realty, 
of the produce of realty, of things of the nature of 
realty, or largely connected with realty, are within 
the rule, because enforceable in equity. Conveyances 
which, by reason of the importance of the subject- 
matter or of the purposes of the creation or uses of the 
subject-matter, involve the interests of the public, 
fall within the rule. The decisions are, I believe, 
uniform, that the mortgage of the road-bed, rolling 
stock, and other articles essential to the exercise of the 
franchises of a railroad, will be enforced in equity, 
‘although made to cover future additions and incomes 
to be earned, and with the reservation of a power to 
dispose of and replace certain articles. Pennock v. Coe, 
23 How. 128; Dunham v. Railway Company, 1 Wall. 254; 
Galveston R. R. v. Cowdrey, 11 Wall. 459; United States 
v. New Orleans Railroad, 12 Wall. 362; Clay v. East T. & 
¥V. R. Co., 6 Heisk. 421. The reason is, that the public 
interest is involved in the enforcement of such con- 
tracts. The mortgage of a canal to raise money for its 
completion falls within the reason. Willink v. Morris 
Canal and Banking Company, 3 Green Ch. 377. An 
equitable mortgage of future additions to the furniture 
of a large hotel, as security for rent, is within the rule. 
Smithurst v. Edmunds, 1 McCarter, 408. The mort- 
gage of future crops, to secure the rent of land, is 
clearly good. Butt v. Ellett, 19 Wall. 544; Cooper 
v. Apperson, MS. opinion of Sup. Ct. Tenn. at Jackson. 

The conflict of the authorities is over the class of 
eases like the one before us, where, in a purely private 
transaction, a mortgage lien is sought to be created on 
personal goods, the only profitable use of which is as 
articles of ecommerce, and an unlimited power of dis- 
position is reserved. Such a mortgage does not create 
* an absolute lien on any property, but, as has been said, 
a fluctuating lien which opens to release that which is 
sold, and to take in what may be newly purchased. If 
the conveyee obtain actual possession of the articles 
which at any one time fall within the description, 
before seizure by adverse claims, the title to these arti- 
«cles becomes perfect under the conveyance treated as 
a power. Dalton v. Landahn, 27 Mich.529. The doubt 


is where there has been no novus actus interveniens, 
and the rights of the parties must turn upon the 
validity of the contract. 


It is not valid at law as to 








after-acquired goods, that is clear. Is it such a con- 
tract as a court of equity will enforce? In a recent and 
well-considered case in the District Court of the United 
States for the District of Massachusetts, Lowell, J., has 
undertaken to answer this question in the affirmative. 
Brett v. Carter, 3 Cent. L. J. 286. It will be found, 
however, that most of the authorities cited and relied on 
by him range themselves under one or the other classes 
of cases clearly within the decision and reasoning of 
Holroyd v. Marshall. No English decision has gone 
any further, and the weight of American authority is 
undoubtedly against an extension to this particular 
class of cases. The Supreme Court of the United States 
has thrown the weight of its great authority in the 
negative. Robinson vy. Elliott, 22 Wall. 513. The lead- 
ing commercial state of the Union has ranged itself on 
the same side. Edgell v. Hart, 9 N. Y.213. So has the 
State of Massachusetts, notwithstanding the lead of its 
ablest judicial son. Moody v. Wright, 13 Met. 17. So 
has the great western State of Ohio, in a masterly 
opinion. Collins v. Meyers, 16 Ohio, 547. Our own 
Supreme Court has reached the same conclusion, ex- 
pressly overruling Hickman y. Perrin, 6 Cold. 135, 
where the intimation was otherwise. Tennessee Na- 
tional Bank v. Ebbert, 2 South. Law Rev. 175. 

The reason of the decisions against the validity of 
such deeds does not rest, as has been thought, on a 
presumption of fraud in conflict with the general rule 
that the question of fraud, arising out of the retention 
of possession by the grantor with power of disposition, 
is one of fact, to be determined by the circumstances 
of the particular case. It rests, principally, upon the 
ground that such a transaction, irrespective of fraud, 
is against public policy, throwing open too wide a door 
for possible fraud, and, the contract does not fall 
within that olass of which a court of equity will decree 
the specific performance. The contract is invalid at 
law, and not enforceable in equity. The demurrer 
must be overruled. 


—_ 
——— 


APPOINTMENT OF RAILROAD RECEIVERS. 


UNION TRUST CO. v. THE ST. LOUIS, IRON 
MOUNTAIN & SOUTHERN R. R. 





United States Circuit Court, Eastern District of 
Missouri, June, 1877. 


Before Hon. SAMUEL F. MILLER, Circuit Justice, and 
Hon. JOHN F.. DILLON, Circuit Judge, at Chambers. 


A court of equity will not appoint a receiver of a railroad 
merely upon a showing that there has been a default in the 
payment of interest, secured by a mortgage of the properties 
and income of the company, that upon such default the 
trustees under the mortgage were entitled to immediate 
possession, that they have demanded possession, and that 
the same has been refused. It is necessary, in addition to 
this, to show that ultimate loss will happen to the benefi- 
ciaries under the mortgage by permitting the property to 
remain in the hands of its owners until final decree and 
sale, if such decree and sale be made. The facts in this 
case examined and held not to exhibit such danger to the 
bondholders as will warrant the appointment of a receiver. 
The case of Williamson vy, New Albany R. R. Co.,1 Bissell, 
198, followed. 


Mr. Justice MILLER. 


The plaintiffs are trustees in a mortgage made by the 
defendants to secure the payment of $28,000,000 upon 
686 miles of railroad and its appurtenances, and some 
two or three million acres of land. Of these bonds 
only about three millions of dollars have been issued, 
and more than half of these are the property of 
Baring Bros. & Co., whose interests in the matter are 
in the hands of 8. G. and G. C. Ward. The mortgage 
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was executed and the bonds dated May 6, 1874. It 
contained all the usual stringent covenants of a rail- 
road mortgage, among others, an authority to the trus- 
tees to take possession of the mortgaged property, 
which included the income of the road upon the fail- 
ure to pay any installment of interest when it fell due, 
and after three months of continued default in such 
payment to advertise and sell the whole property, 
rights and franchises of the company. 

Plaintiffs having filed a bill in the Circuit Court of 
the United States for the Eastern District of Missouri, 
to foreclose this mortgage, at the same time gave no- 
tice to the defendant of an application to a judge of 
that court, at chambers, for the appointment of a re- 
ceiver. This motion is now before us for a decision, 
upon the bill and the answer of defendants, which has 
been filed meantime, and upon numerous affidavits on 
both sides. 

We have been aided by full argument from able 
counsel, and propose now to state very briefly the de- 
cision of that motion, and the reasons which have 
governed us in making it. 

It is not denied by the answer that there was a fail- 
ure to pay in full certain coupons of interest falling 
due at various times between the month of October, 
1876, and the time of filing the bill in this case. Nor is 
it denied that early in April last, on the failure to pay 
certain coupons then due, a formal demand was made 
by complainant of the defendant for possession of the 
road, which was refused. And itis insisted by coun- 
sel for plaintiff that the failure to pay these install- 
ments of interest, and to deliver possession of the 
road on demand, leave under the covenants and condi- 
tions of this mortgage, no discretion in the court to re- 
fuse to place the road in the hands of areceiver. That 
because the income of the road is pledged by the mort- 
gage for the payment of the bonds, and the plaintiff is 
authorized, on failure to pay any installment of interest, 
to take possession; these circumstances, with a conced- 
ed default, without reference to the showing of the de- 
fendant, without regard to its resources, with no dan- 
ger of ultimate loss to any bondholders or of any seri- 
ous delay of payment, require as matter of law that 
the court must dispossess the defendant by the ap- 
pointment of a receiver to take possession of the prop- 
erty of the company. Whether this is a sound prin- 
ciple or not is the first question we are to decide. The 
argument is mueh pressed that the contract is plain 
that on failure to pay, the trustee is authorized to take 
possession, and since possession has been refused, it is 
the duty of the court to enforce the contract specifi- 
cally. 

If the contract contemplated any very protracted 
tenure of this possession by the trustee, as, for in- 
stance, during the forty years which the bonds have to 
run before maturity, and a bill were filed looking 
mainly to the specific enforcement of this part of the 
contract, equity might be bound to doso. But that is 
not this case. The possession can, by thé terms of the 
contract, be only temporary, and is auxiliary to other 
and more important relief. If the default continues 
for three months, the trustee in possession is bound to 
advertise and sell the property, so that his possession 
under the contract can be but for a short time, and is 
only to enable him to sell and deliver the property and 
take care of it in the meantime. The frame of the 
present bill is very different from this. It abandons 
the right of foreclosure by sale of the trustee, and 
seeks the regular and safer mode of the chancery 
court.” It does not ask that plaintiff be put into pos- 
session as of right belonging to the trustee, but that 
a receiver, plaintiff or any one else, take possession as 
the officer of the court. It is plain that any receiver 
Wwe may appoint is our officer, amenable to the order of 





the court, responsible to it for all he does, and com- 
pletely under its control, his authority resting in the 
appointment of the court, and not in the contract of 
the mortgage deed. Hence he can not sell the road as 
required by the mortgage, but such sale, if made, is by 
decree of the court, nor can he pay the overdue cou- 
pons to the bondholders without an order from the 
court. This is no specific performance of that con- 
tract for possession, and no such relief is prayed in 
the bill. 

It is also said that the income of the road mortgaged 
to plaintiff can be secured in no other way than by ap- 
pointing a receiver, and perhaps this is the surest mode 
of effecting that purpose. But the income is no more 
mortgaged than the visible property and the franchises 
of the company, and, unless there is danger of loss to 
the bondholders, there is no more reason why the 
income should be sequestrated than the other property 
of the company. It is also in the power of the court, 
without appointing a receiver, to require of the de- 
fendant to render account of the income, and, after 
payment of the necessary expenses to pay so much as 
rightfully should be paid to the debt secured by the 
mortgage. On this branch of this case, some language 
used by the Supreme Court in the late case of the 
American Bridge Company v Herdelback, 4 Cent. L. J- 
367, is supposed to sustain the ground taken by com- 
plainant. In that opinion the court was arguing the 
proposition, that though the income of a bridge com- 
pany was mortgaged to secure its bonds, that income 
might be seized by attachment in favor of others, even 
pending a suit to foreclose the mortgage, where the 
mortgagee had taken no steps to appropriate or secure 
the income. And it is said that, among other modes of 
preventing this, was the appointment of a receiver. 
This was predicated of a proper case for the appoint- 
ment of a receiver, and, though stated by way of illus- 
tration, it was not intended to convey the idea that a 
receiver was the only mode, or that his appointment 
was to follow in any case of foreclosure where the in- 
come was mortgaged. 

The usual legal remedies to obtain possession were 
open to plaintiff, besides an action for damages for re- 
fusing to deliver; and though these may be inadequate,. 
that does not constitute an imperative reason why a 
court of equity should become active in specifically en- 
forcing a contract which is in its nature a forfeiture of 
the most stringent character. 

We are not of opinion, therefore, that a court of 
equity is bound in every such case, on failure to pay, 
to appoint a receiver without considering other cir- 
cumstances which have a proper bearing on the ques- 
tion of appointment. 

Treating the case as one in which the court must 
exercise a sound discretion on all the facts before us,. 
we must inguire a little more at length into those 
facts. 

The St. Louis, Iron Mountain and Southern Railway 
Company owes its existence to the consolidation of sev- 
eral other railroad companies, which it absorbed, and 
its road was largely built before the present defendant 
hadacorporate being. Each of the four companies which 
became s% consolidated had heavy mortgages on the 
pieces oi read which it brought into the combined 
corporation; and the main purpose of the mortgage: 
under which plaintiff is proceeding.was to convert 
these various mortgage debts into one debt and one 
mortgage by exchanging the bonds of this new com- 
pany secured by the new mortgage on the whole road 
and all its property for the bonds issued by the several 
companies, secured by mortgages on the several parts 
of the road. For this purpose, twenty-one millions of 
dollars ef these bonds were set apart, to be ex- 
changed for the old bonds which amounted to that sum- 
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The new mortgage bound the new company to pay 
the old bonds if not exchanged, and to pay the interest 
promptly on these bonds as it fell due; and a failure 
to do this was ground for the trustees to enter and 
take possession, as well as a failure in regard to the 
new bonds. This part of the programme was a com- 
plete failure, as less than two millions of the old bonds 
have been exchanged for new, after three years of that 
offer. It became apparent very soon after the mort- 
gage was made that the company could not complete 
its road to its terminus at Texarkana, Ark., where it 
was expected to unite with the Texas system of rail- 
roads, and pay the interest on its bonded debt, and an 
arrangement was made by which the interest coupons 
on all the old bonds, and with new (except, perhaps, 
those on one part of the old road), for two years to 
come, were to be funded and the company relieved 
from the burden of the interest temporarily. This 
carried them past October, 1876. In the making of 
this arrangement Baring Bros. & Co. were largely con- 
sulted, and its success was mainly due to their exer- 
tions. 

During these two years the road was completed to 
Texarkana, the floating debt was considerably reduced 
and the gross income, as well as the net income, in- 
creased more or less every year. In the autumn of 
1876, when the first coupons of interest were soon to 
fall due, not embraced in those to be funded, an ex- 
amination of the resources of the company showed 
that they would not be able to pay out of the regular 
net income of the road those bonds, as they would fall 


. due through that autumn and the next year. 


The agents of Baring Bros. & Co., 8. G. & G.C. 
Ward, who had been very influential in the manage- 
ment of the road, having also in effect two members in 
the board of directors, were again freely consulted and 
their advice followed against the views of the president 
and vice-president of the company. These views were 
that the company should borrow what money it needed 
above the net income to pay these coupons, and they 
alleged that the credit of the company was so good at 
its home office in St. Louis that they would have no 
difficulty in borrowing the necessary sum. They said 
that the interest to be paid during the year was about 
$1,600,000, and the net income would be about $1,300,- 
000; and the difference could be borrowed and carried 
until the company, whose business was increasing, 
would enable them to pay its interest steadily. They 
said that the funded debt for interest had several years 
yet to run, and that the floating debt was easily within 
their control. They make affidavits now to their be- 
lief in the truth of these statements. 

The Messrs. Ward did not concur in this view. They 
said there were deficiencies not noted by the president 
and vice-president, and mistakes in calculation both 
as to existing net income and as to their hopes of the 
future, which would make the failure indeed most 
severe and most disastrous. In this divergence of 
views two plans were suggested, viz.: By the presi- 
dent and vice-president of the company, that the cou- 
pons soon coming due to themselves and to Baring 
Bros. & Co., should not be presented for payment, 
while all others should be paid in full; and by Messrs. 
Ward, that half of each coupon presented should be 
paid, relying on the leniency of the holders for such 
extension of time for the other half as should be nec- 
essary or useful. 

Which of these plans was first presented and which 
was the counter project, is not very well seen; but it 
is very clear that, against the views of the president 
and vice-president, the plan of Messrs. Ward prevailed, 
and was acted on. All, or very nearly all, the coupons 
falling due prior to April 1, 1877, were presented; half 
the amount due on each was paid, was accepted and 





indorsed on the coupons, without objection, so far as 
is shown, on the part of the holders. 

Without any notice of change of purpose, as is sworn 
by the officers of the company, the coupons for the 
April interest of Baring Brothers & Co., were offered 
for payment, and the payment of half on each, though 
tendered, was refused, and within forty-eight hours 
the present complainant made demand for possession 
of the road under the mortgage, and that being re- 
fused, the present bill was filed immediately and the 
application made for the appointment of a receiver. 

The bill and the affidavits of the complainants al- 
lege that the company is hopelessly insolvent; that its 
property is insufficient to pay its debts; that there is 
danger that the prior divisional mortgages will be 
foreclosed on the separate pieces of road which they 
cover; ‘that in this way a road which as a whole may 
be valuable will be rendered no security at all for the 
debt of the Baring Bros. & Co., at whose request this 
foreclosure was commenced; and that the income of 
the road which they are entitled to have appropriated 
to the payment of their interest will be diverted to the 
payment of a floating debt on part of which the 
directors of the company are personally liable. No 
allegation is made of past or present mismanagement 
of the company or its finances; no dishonesty or fraud 
is charged, and no misappropriation of the funds of 
the company. 

The answer of the defendants, supported by numer- 
ous affidavits, controverts all or nearly all these ascer- 
tions of plaintiff. They say that the road itself is now 
yielding a net income of six per cent. on 28,000,000, ~ 
while its entire debt hardly reaches $26,000,000. That 
prior to the unreasonable and unexpected attack of 
the Messrs. Ward its credit was so good as to enable it 
to carry its burden without serious difficulty until the 
income would be ample to pay its interest, its floating 
debt and current expenses. That the road is just on 
the point of reaping the benefit of its completed con- 
nections with other roads East and West. That be- 
sides the road, its rolling stock and appurtenances, the 
company own lands subject to the mortgage to the 
value of $8,000,000, which is apart from the road, 
whose value, estimated by its net income at 6 per cent. 
per annum, is $26,000,000. They show that the income 
of the road has steadily increased during the last four 
years, so disasterous to railroads generally, and that 
this is true of the net as well as the gross income. 

In this conflict of evidence we must exercise the 
best judgment we can in its consideration, for it is a 
matter of which we can know nothing personally. 
Some things are, however, beyond dispute. It is true 
that both the gross and net income have steadily in- 
creased. It is true that the net income now amounts 
to six per cent. per annum on a valuation of $26,000,000, 
which is about equal to all the indebtedness of the 
corporation. It is true that there are about 2,000,000 
acres of land@’unsold, the average value of those sold be- 
ing over $3 50 per acre, and above all, it is true that the 
road has been very recently finished to points connect- 
ing it with the whole system of Texas railroads, and 
opening up the shortest line for the great cattle trade 
of that state to its best market. It isalso beyond dis- 
pute, as shown by affidavits of bank officers, that the 
banks were ready to loan and carry for the company a 
large sum, $500,000, when the tactics of the Wards 
were so suddenly changed. 

It is not necessary to impute to the Wards or their 
principals any other motive than that which usually 
governs men in moneyed transactions, viz., to make 
the most of their money. If having, as they do, some 
seven millions of dollars invested in this road, their 
contract gives them the right to sell it and buy it in, 
a court of equity must enforce that right by the fore- 
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closure of the mortgage. And though the consequence 
of this may be to extinguish some thirty or forty 
millions of stock held by people who have done no 
wrong, and place in the hands of Baring Bros. & Co. a 
road whose future gives every promise of making that 
stock valuable, we must give them the benefit of the 
rules of chancery, in enforcing the contract which the 
parties have voluntarily made. But this refers to the 
right to foreclose, which depends upon the existence 
of the default in payment, which is denied. The right 
to foreclose we do not and can not decide here. 

Unquestionably there may be a right to foreclose 
without the right to appoint a receiver, or change the 
possession of the property. This latter depends upon 
the danger of ultimate loss to the bondholders by per- 
mitting the property to remain in the possession of its 
owners until the final decree and sale, if one is to be 
made. 

Without attempting here to analyze all the testi- 
mony, which we have carefully considered, much of 
which is in direct conflict, we are of opinion that on 
what we have above stated to be established facts, there 
exists no such danger of loss to the parties which 
plaintiff represents, as to justify us in turning over to 
them or to a receiver all this immense property. Nor 
is there anything in the manner in which the owners 
of it have managed this property, or in their relations 
(otherwise than that they are debtors) to those parties, 
which would influence us to go beyond the strict de- 
mands of the law. They have placed the financial 
management of the company for several years almost 
completely at the control of Baring Bros. & Co. They 
have solicited and followed their advice in every 
emergency ; and in the latest struggle, which is claimed 
to have resulted in the default on which this suit rests, 
they accepted, and followed the suggestions of those 
gentlemen, though opposed to their own views of what 
was wisest and best. 

If authorities are necessary to support a deci- 
sion, which must largely rest in the discretion of 
the court, and which in every case must be founded 
on its own special circumstances, the case of Will- 
iamson v. New Albany R. R. Company, 1 Bissell, 
198, decided by the late Justice McLean, will be found 
to be almost perfect in its analogy to this, and quite so 
in the principles on which we decide it. 

The motion for a receiver is denied. 

DILLON, J. I concur. 


_—* 


CRIMINAL MARRIAGE— CESSANTE 
.  RATIONE, LEX CESSAT. 


STATE v. WEBB. 


District Court of the First Judicial District of Texas, 
Liberty Term, March, 1877. 


Before Hon. H. C. Pep1co, District’ Judge. 


The act of 1868, (Paschal’s Dig. 2016), making it a felony 
for a white person to marry a negro, held to be repealed by 
implication. ‘‘The law in question was simply one of a 
system, brought into existence by the institution of slavery 
and designed for its support, and which, like all other laws 
on the subject, disappeared along with that institution.” 


The Legislature of Texas, on the 12th of February, 
enacted the following law: “If any white person 
shall, within this state, knowingly marry a negro, or 
a person of mixed blood, descended from negro an- 
cestry to the third generation inclusive, though one 
ancestor of each generation may have been a white 
person, or having so married in or out of this state, 
shall continue within this state to cohabit with such 
negro, or such descendant of a negro, he or she shall 











be punished by confinement in the penitentiary not 
less than two, nor more than five years.” Paschal’s 
Dig. 2016. Under this statute, one Webb, of Liberty 
County, was indicted. Phe case coming on for trial 
in the District Court, upon defendant’s motion the in- 
dictment was quashed. 


PEDIGO, J.: 


The question presented by the motion of defendant 
to quash the indictment is simply this: Is article 2016, 
Paschal’s Digest, which makes it a felony for a white 
man to marry a negro, now in force, or is it obsolete? 
Has it been repealed by implication, and swept away 
from the Penal Code, along with other laws which owed 
their origin to the institution of slavery as it formerly 
existed, and the reason for their enactment disap- 
peared with the peculiar institution which they were 
designed to support? It is believed that the position 
assumed by counsel in argument, that the law in 
question is void under the “‘ Civil Rights bill,’’ because 
it is unequal in its operation upon the white and col- 
ored races, making it, as it does, a crime of the grade 
of felony for a white person to marry a negro. and at 
the same time making the marriage of the negro to a 
white person no offense at all, is unsound in principle, 
and unsupported by authority. 

Because the legislature clearly has the power to 
regulate the contract of marriage, and to inhibit all 
such marriages as may be deemed proper to prevent, 
by the passage of criminal laws with penalties to be in- 
flicted on either, or both parties to the forbidden mar- 
riage contract. It is true, the offense here charged can | 
only be committed by two parties acting together; but 
there are other pena] laws whose constitutionality or 
validity was never questioned, creating and defining 
offenses (some of them of a kindred character to the 
one under consideration), which can only be commit- 
ted by two persons acting together, by the commission 
of which one party incurs the guilt of felony, whilst the 
other party is guilty, at most, if at all, of a misde- 
meanor. Thus, if a white woman, having a husband 
living, shall marry an unmarried white man, such 
woman is guilty of a felony, punished by confinement 
in the penitentiary not to exceed three years, whilst 
the man who married her, knowing that her former 
husband was still living, has, under the law, incurred 
the guilt of no felony whatever. Under the law as it 
formerly was, it was a penal offense for a white man te 
hire out his slave to afree negro; but the same law 
did not forbid a free negro from hiring out his slave to 
a white man. In order to determine the question as 
to whether or not the law, under which this indictment 
was drawn, is still in foree, or has become obsolete, or 
has been repealed by implication or otherwise, it is 
proper, if possible, to explore the intentions of the 
legislature which adopted it; and to this end it is be- 
lieved that the court should consider the laws which 
preceded it upon the same subject, together with all 
laws in force upon the same and kindred subjects at 
the time of its adoption. When we shall have done 
this, and duly considered the purpose and spirit of the 
law, and the reasons which actuated the legislature in 
making it a law, we shall be able to place a just con- 
struction upon it. If these r have d to 
exist, the law itself, by a well recognized rule’of con- 
struction, is no longer. in force; for, says Blackstone, 
“When the reason ceases, the law itself ought like- 
wise to cease with it.” 

What, then, were the relative conditions of the white 
man and the negro in this state at and before the 
passage of the law in question with regard to their 
personal rights, and their liabilities to punishment 
under the then existing criminal law? By the policy 
and provisions of the laws of the republic and state, 
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up to the date of the passage of the act in question, 
the slavery of the negro race was sanctioned and cher- 
ished,—the institution of slavery was supported by all 
needful legislation ;—the policy, as shown by the whole 
body of antecedent and contemporaneous laws upon 
the subject, was to make the bonds which bound the slave 
inexorable,—to extinguish and withdraw from his eye 
every gleam of hope for freedom, or for a change in the 
condition of his servitude. Whatever was calculated to 
inspire in him discontent, or dissatisfaction with his 
condition, or might tend to encourage insubordination 
on his part, was carefully prohibited by law. Hence 
provisions were made by law to prevent, as far as 
possible, the discontent which the presence of the free 
negro might cause, if he were permitted to enjoy the 
rights of citizenship. Under these provisions, a free 
negro could not be a citizen of the republic or state, 
prior to the close of the late civil war; nor could he, I 
believe, under the Dred Scott decision, become even a 
naturalized citizen of the United States. Those free 
negroes, few in number, who were in Texas at the date 
of the Declaration of Independence, were by special 
statute permitted to remain; but this privilege was 
enjoyed under onerous restrictions, and with many 
disabilities. No free negro, other than these or their 
descendants, could remain in the republic or state 
without special permission of Congress or the legisla- 
ture. No slaveholder could emancipate his slaves, so 
as to let them remain in Texas, without a special law 
authorizing him to do so. The free negro who sought 
to remain in the state was, under the law, sold into 
slavery, first for one year, and, if he did not then leave 
the state in a given time allowed him, he was sold into 
slavery for life. No free negro or slave was competent 
to testify in any cause, civil or criminal, to which a 
white man was a party. Criminal offenses, which, 
when committed by one white person upon another 
white person, or upon a free negro, were mere misde- 
meanors;—e. g., an assault with a deadly weapon,— 
‘were, when committed by a free negro upon a white 
person, made capital felonies. Under the then exist- 
ing law, a white man might of his own accord, and 
without the action of any officer of the law, punish a 
free negro for insolent or insulting language or gest- 
ures by whipping. And so likewise; he might punish 
at his own discretion a free negro-with stripes, not to 
exceed one hundred, if he found him on his premises 
after night. The white man thus preferred the accu- 
sation, made the arrest, pronounced the judgment 
upon his own knowledge of the facts, and in person 
inflicted the punishment assessed ;—there was no ap- 
peal, no redress. Such are specimens of the laws in 
force at the time of the passage of the statute enacting 
the offense charged in the indictment. 

Marriage, it is true, is a civil contract, and, like all other 
civil contracts, it can only be made by persons who are 
able to contract, willing to contract, and who do in fact 
make the contract. This civil contract of marriage has the 
sanction of religion accorded to it in modern times. It 
is to the organization and well-being of society the most 
important of all contracts. The morality of the country 
depends upon it in a great degree. Its tendency is to 
prevent the licentious indulgence of the sexual pas- 
sions, and the evils of prostitution and bastardy. But, 
under the laws regulating slavery, it was impossible 
for the slave to make the marriage contract, or any 
other contract; he or she, as the case might be, was a 
chattel,—a mere piece of property, and not capable of 
contracting at all. As to the free negro, unless he hap- 
pened to be one of the few permitted by express stat- 
ute law to remain in the state, the mere contract and 
ceremony of marriage to a white person could not re- 
lieve him from the operation of the law which re- 
quired him to leave the state, or be sold into slavery. 








Hence, at the date of the passage of the law in ques- 
tion, no contract of marriage could have been made 
with a free negro, which, under the law duly adminis- 
tered, could have preserved the relation of husband 
and wife between the parties for a single year,—unless, 
indeed, the free negro happened to be one of the few 
specially allowed to remain in the state. 

What motive, then, actuated the legislature, whose 
policy, as indicated by all contemporaneous and ante- 
cedent laws on the subject of negroes and slavery, was* 
to protect and perpetuate the institution of slavery, 
and to remove every cause of discontent or insubordi- 
nation on the part of the slave, by reason of his condi- 
tion of servitude? What motive prompted the legisla- 
ture to pass the law under which the defendant stands 
indicted? Was it the main object to prevent the actual 
amalgamation of the white and the negro races, or was 
it the main object to withhold from the slave the de- 
moralizing spectacle of a fellow-slave, raised suddenly 
from the degradation of a bondage like his own, to the 
dignity of a mistress, a master, or a slaveholder? Such 
a spectacle, it might well be supposed, would naturally 
inspire a hope, whatever the folly or fatuity of that 
hope might be, which would not fail to produce results 
evil and injurious to the slave. If the chief object had 
been to prevent the amalgamation of the races, would 
not the law have been so framed as, if strictly enforced, 
to have accomplished that object? But no law, appar- 
ently having that object in view, can be found on the 
statute books of the republic or state. Single acts of 
fornication, committed between the white and negro 
races, were never prohibited or punished by any law 
of this state. It is true, that a white person, for living 
in adultery with a negro, was punished as for a misde- 
meanor; but, at the same time, the very same punish- 
ment was on both parties inflicted, when white. No 
distinction as to this offense was made by the law, on 
account of race, color, or condition of servitude. 

Thus it will be perceived, that the amalgamation of 
the two races might, and possibly in some instances 
was, effected in a way not forbidden by any law. But 
concubinage, or illicit intercourse between the races, 
had no tendency to relieve the slave or free negro from 
his legal and peculiar state of degradation. It could 
not elevate the negro party to it, into an object of envy 
or source of discontent in the eyes of the slave. 

If these views be correct, then it follows that the law 
in question was simply one of a system or body of 
laws, brought into existence by the institution of 
slavery, and designed for its support, and which, like 
all other laws on the subject, disappeared along with 
that institution. It ceased to exist, when the reason forit 
no longer existed. Such was evidently the view of the 
subject taken by the constitutional convention of 1866, 
which provided that laws should be passed by the leg- 
islature making it, not a felony, but a high misdemean- 
or for the white and negro races to intermarry to- 
gether. A laW having this object in view, or forbid- 
ding under penalties the amalgamation of the two 
races, might not be in conflict with, or repugnant to, 
any provision of the constitution of the state, or the 
constitution and laws of the United States. For the 
reasons stated, the motion to quash the indictment is 
sustained. 

NOTE.—As Judge Pedigo has mentioned some prior laws 
concerning the negro, I will notice some of them. The 
first statute to inhibit marriages between the whites and 
blacks was of the Republic, June 5, 1837; “An Act to 
legalize certain marriages; to provide for the celebration 
of marriages, and for other purposes.”” Paschal’s Dig. 4670. 
By this law, it was made unlawful for any person of Euro- 
pean blood, or their descendants, to intermarry with Afri- 
cans or their descendants—such marriage declared void, 
and the parties guilty of “ high misdemeanor.” Repealed 
by Criminal Code, Aug. 28, 1856, Paschal’s Dig. 2466. In 
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1858 the Code was amended, and under “Title 12: Offenses 
against Public Morals, Decency and Chastity,” in ‘‘ chapter 
1: Unlawful Marriage,” article 2016, supra, is found—and in 
“chapter 2: Of Incest and Adultery,” is article 2026 (both 
amendments of 1858), providing that ‘‘ every white person 
who shall live in adultery or fornication with a negro or 
person of mixed blood descended from negro ancestry to 
the third generation inclusive, though one ancestor of each 
generation may have been a white person, shall be pun- 
ished by fine of not less than $100 nor more than $1000.”’ 
These three articles embrace all the law on the subjects 
mentioned, so far as the races are concerned. By Article 
65 of the District Court Act of 1846, (Paschal’s Dig. 3721), 
Negroes, Indians and persons of mixed blood descended 
from negro ancestry to the third generation, were incapable 
of being witnesses except for or against each other. 
Constitution of 1866, Art. 8. 

In 1836, the introduction of Africans or slaves into Texas, 
except such as were slaves in the United States in conform- 
ity with law, was declared piracy and punished by death; 
so the slave trade was declared piracy, and punished by 
death, “‘ without benefit of clergy.” Hartley’s Dig. 2537. 
And the same penalty was intlicted for stealing or selling 
any free person for a slave. Jd. 1757. 

In 1840, it was made a high misdemeanor to cruelly treat 
or abuse any slave (Id. 2539, 2587) ; and to murder a slave, 
or to so cruelly treat him as to cause death, was punished 
with death. Id. 2560. 

In 1848, it was made a felony to kidnap, forcibly confine, 
or imprison without authority, any free person—or to send 
illegally and forcibly out of the state, or sell into slavery, 
or hold to service without consent. Jd. 1758. By an act of 
1837 (in force until 1858), slaves and free persons of color, 
using insulting or abusive language to or threatening any 
free white person, were punished only upon complaint be- 
fore a justice of the peace, after arrest and trial. This was 
not applied to the owner. Hartley’s Dig. 2543.. The con- 
stitution of 1845 gave slaves the right of trial by jury for 
all crimes above petit larceny. Art. 8. 

The Code as amended in 1858, while it changed the law of 
1837 (Art. 2543, supra) to some extent, was equally bene- 
ficial to the slave, and afforded more protection to the 
owner. O. & W. Dig. Title 2, p. 560. This law did not fix 
the maximum,—“ moderate whipping,” is the language, 
and the party applying it did so at his peril—often, if upon 
another’s slave, his master returned the punishment with 
interest. 

I am sure that no law, save the first two sections referred 
to, has any force in this case, and have only followed his 
Honor, to direct attention to the law of which he speaks, 
though not citing it. In this connection I will say, that 
the constitution of 1865 does not contain the provision the 
learned judge mentions; but if so, it would not amount to 
a repeal. It might indicate that the convention thought 
the punishment too great; nothing more. Implied re- 
peals are not favored—nothing but a statute will repeal 
a statute. Sedgwick on Stat. and Const. Law, 96, 105, 
During this period, the law-making power of Texas not 
only failed to repeal article 2016, but the legislature of 
1866, ch. 128, p. 131, in repealing laws “ relating to slaves 
and free persons of color,” expressly “ provided, never- 
theless, that nothing herein shall be so construed as 
to repeal any law prohibiting the intermarriage of the 
white and black races.”” The constitution of 1869 (ch. 12, 
§ 27) legalized the marriage of those who had been 
living together as husband and wife, and both of whom, by 
the law of bondage, were precluded from the rites of 

3; but this only applied to negroes. Maximum 
mysterium, can with great pro- 
priety be applied to Honey v. Clark, 37 Tex. 708. 

As the quashing of the indictment in the case under con- 
sideration has been made to turn upon construction, I 
propose to notice a few general rules on this branch of 
the law. 

“When the ordinary grammatical sense dees not lead to 
obscurity, it must be followed” (Sedgwick on Stat. and 
Const. Law, 2nd Ed., 220) ; for then there is no room for con- 
stryction (Bradbury v. Wagenhorst, 54 Penn. St. 180; U. 
8. v. Ragsdale, 1 Hemp. 497; State v. Williams, 8 Tex. 226; 
Read v. Levy, 30 Tex. 742; Sutherland v. DeLeon, 1 Tex. 
304; Land Commissioners v. Weed, Dallan, 361; Com. 
Dig. 638, § 6); and in such cases the consequences are for 
the 1 re, and not for the courts. Borley v. Mattingley, 
14 B. Mon. 89; Coffin v. Rich, 45 Me. 507; Dudley v. Reyn- 
olds, 1 Kas. 235 ; Floyd v. State, 7 Tex. 216, 217, 7 Wheat. 38. 





Ifthe terms of a constitutional act be explicit, and the 
meaning plain, no court can question or control its au- 
thority. Dwarris on Stat. 484; Sedgwick, 157, 158. “Courts 
must confine themselves strictly to the duty of construc- 
tion and interpretation in doubtful cases.” Sedgwick, 180. 
Where there is no doubt there is no construction; and the 
doubt must not be as to the policy of the act, or motive of 
the legislature. Sedgwick, 194, 195; Thompson v. Bulkley, 
1 Tex. 35. “‘ Those cavilers, who dispute the sense of a 
clear and determinate article, are accustomed to seek their 
frivolous subterfuges in the pretended intentions and views 
which they attribute to its author.” (Vattel.) Sedgwick, 
230, note; 236, note, and 253. ‘‘ Equitable constructions 
should never be extended to penal statutes.” Jd. 251. 
“To the declaration of the will of the legislator, the judge, 
by the help of the principle of nullification, attaches ex- 
ceptions of his own at pleasure. To the extent of these 
exceptions the law is repealed.” Bentham’s Ev. 403; 
Sedgwick, 251. ‘“‘Judges pressed by considerations of 
policy * * have often entirely disregarded all the legiti- 
mate modes of discovering the meaning of the law-maker, 
and have even decided against that intention, 

as plainly as words can express it.” Id. 253. “The ground 
of public policy is a very unsafe one; it is best to adhere to 
the words used in the act.” Zd. 213. With such considera- 
tions, the courts have nothing to do. Jd. 155, 156, 186, 194; 
Thompson v. Bulkley, supra. At an early period in English 
jurisprudence, the courts assumed the high prerogative of 
correcting supposed legislative errors, by the use of tech- 
nical fictions and contrivances to evade positive statutes, 
(Dwarris,708) ; “but subsequently, the judges themselves set 
limits to the powers they had arrogated, and abandoning 
all pretensions of a right to exercise any control over legis- 
lation, to correct its errors or supply its deficiencies, they 
confined their power of construction to admitted cases of 
doubt. Such is now the settled doctrine both in England 
and this country. The courts can not, by “construction,” 
vary the terms of a plain statute, neither can the intention 
or policy of the legislature be inquired into, in any manner, 
in such cases, by the judiciary. Sedgwick, 179, 180. ‘‘ The 
idea that the judges, in administering the written law, can 
mould it, and warp it according to their notions, not of 
what the legislator said, not even of what he meant, but of 
what in their judgment he ought to have meant,—in other 
words, according to their own ideas of policy, wisdom or 
expediency,—is so obviously untenable, that it is quite ap- 
parent that it never could have taken rise except at a time 
when the division lines between the great powers of gov- 
ernment were but feebly drawn, and their importance but 
very imperfectly understood.” Jd. 265. Such is judicial 
legislation. Jd. 262. 

Mr. Pomeroy, the able editor of the second edition of the 
valuable treatise referred to, says, that courts should ever 
be astute in finding a valid meaning and intent to uphold a 
statute, but that they can not make a new statute. (Note to 
page 267). This applies to doubtful or ambiguous, and 
not to plain statutes. Now, the judge in the Webb case, 
upon a very plain statute, has indeed been very astute, not 
in upholding, but in discovering supposed reasons to avoid 
it. Hehas found reasons which, if true, make the statute 
in question embrace an object different from that expressed 
by its title, i. e., make a new title for this law, variant from 
that expressed. It is not to be presumed that the legisla- 
ture intended to mislead in any degree. The title of an act 
can not conceal the object for which it was enacted. Tad- 
lock v. Eccles, 20 Tex. 792, 793; Sedgwick, 520, note. 

“Criminal law shall be construed according to the plain 
import of the language in which it is written.” Texas 
Criminal Code, § 9, Dig. 1611. But as great stress seems to 
be placed upon legislative “intent” and “ policy,” I will 
notice the law as to that more fully. 

“It is only when a statute is ambiguous in its terms, 
that courts exercise the power of controlling its 
language as to give effect to what they may suppose to 
have been the intention of the law-maker. In the statute 
before us the language admits of but one construction. No 
doubt can arise as to its meaning. It must therefore be 
its own interpreter.’”’ Bidwell v. Whitaker, 1 Mich. 469. 
“There is no court that has power to defeat the intention 
of the legislature, when couched in such evident and ex- 
press words as leave no doubt whether it was the intention 
of the legislature or no.” 1 Cooley’s Blackstone, 2nd. ed. 
90. Under such statutes, courts can not inguire into the 
motives or intention of the legislature,—and though the 
statute be unreasonable, they have no power to reject it; 
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“for that were to set the judicial power above that of the 
legislative, which would be subversive of all government.” 
Sedgwick, 54, note a; 1 Cooley’s Blackstone, 90. The “ in- 
tentions”’ of the legislature are found “ by signs the most 
natural and probable: 1. The words of the act; 2. The 
context; 3. The subject matter; 4. The effect and conse- 
quence; 5. The spirit and reason of the law. Jd. 59. It 
follows therefore, if the words are plain and free from 
doubt, there is no construction,—the other modes are not to 
be resorted to. ‘‘ The intention must be gathered from the 
language employed to express it; and where the language 
is clear and explicit, and susceptible of but one meaning, 
and there is nothing incongruous in the act, a court is 
bound to suppose the legislature intended what the lan- 
guage imports.” Barton v. Smith, Wol. Ch. 394; Bidwell 
vy. Whitaker, 1 Mich. 469; People vy. Purdy, 2 Hill, 35; Spen- 
cer v. State, 5 Ind. 76; U. S. v. Fisher, 2 Cranch, 399; U.S. 
v Rogsdale, 1 Hemp. 497; Ingalls v. Cole, 47 Me. 530; Newell 
v. People, 7 N. Y. 83; Alexander v. Washington, 5 Md. 476; 
Cantwell, v. Owens, 14 Md. 215; Patterson v. Yuba, 12 Cal. 
175; Ludlow v. Johnson, 3 Ohio, 553; In re Murphy, 3 Zab. 
180; Ezekiel v. Dixon, 3 Kelly, 146; McClusky v. Cromwell, 
11 N. Y. 593; Holmer v. Curley, 31 N. Y. 289; 3 Green (N. J.) 
13; 1 Cooley’s Blackstone, 59, note 14; Sedgwick, 51, note 
22; Id. 206,207. ‘“‘The longer I sit here, the more I feel the 
importance of seeking only the meaning of a statute ac- 
cording to a fair interpretation of its words, and resting 
upon that.”’ Coleridge, J.,6 Ad.&E.7. And Tindal, C. J., 
says: “It is the duty of all courts to confine themselves to 
the words of the legislature—nothing adding thereto, 
nothing diminishing.” 2 Sev. N. R. 531; Sedgwick, 208. 
The consequences, if evil, can only be avoided by a change 
of the law itself, to be effected by legislative, and not by 
judicial action. Jd.195,197. The intent is not to be sought 
at the expense of the clear meaning of the words of the 
statute. 6 Nev. 68; Leoni v. Taylor, 20 Mich. 148; Sedg. 197, 
note a. “The supposed policy of the government, is en- 
titled to but little weight (Hodden y. Collector, 5 Wall. 
107) ; and the policy and intention of the legislature is to be 
found in the statute itself,—there only the judges must look 
for the mischiefs meant to be obviated, and the remedy 
meant to be provided. Sedgwick, 205. 

The laws, civil and criminal, referred to by Judge Pedigo, 
are spoken of as in pari materia. This can not be possible. 
Such statutes must be the same in identity, and these are 
not even the same in likeness. U. Soc. v. E. Bank, 7 Conn. 

“If true, however, that per se would not vitiate the crimi- 
nal statute under which Webb was indicted. The rule 
in pari materia does not go to the extent of controlling the 
language of a statute, by the supposed policy of previous 
enactments (Goodrich v. Russell, 42 N. Y. 177); nor can 
other statutes in pari materia be resorted to, when the lan- 
guage of the one under consideration is plain and explicit. 
Ingalls v. Cole, 47 Me. 530; Sedgwick, 210 and note. 

The language of this act (art. 2016) not being vague or 
uncertain, thefe can be no construction, no inquiry of in- 
tention or policy. If a doubt could be raised so as to allow 
the judicial mind room for construction, then it is clear 
that the legislature of Texas intended to make it a felony 
for a white person, in this state, to knowingly marry a 
negro or person of mixed blood descended from negro an- 
cestry. Beyond the act itself—why this was done—(the 
title says such marriages are against public morals, de- 
cency and chastity)—what motives the legislature had in 
view—what policy,—can by no rule of construction now ac- 

be inguired into by the courts. In case of 
doubts arising upon the face of a statute, by well known 
rules, the legislative intent can be explored; but the cause 
of such intention, the policy, the motives which acted 
upon the legislative mind and caused the enactment, courts 
can not seek. Such inquiries are for legislators and not for 
judges. Sedgwick, 205. 

Judge Pedigo, in quashing the bill in the Webb case, as 
shown by his reasoning, has abandoned all rules of con- 
struction and interpretation known to modern courts, If 
article 2016 can in effect thus be repealed by judicial rea- 
soning—(it can not be construction, as there is nothing to 
construe),—then any other article of the Digest can be re- 
pealed by an ingenious judge, by the use of such means as 
learned sophistry and the fictions of the commonlaw. This 
statute can not be successfully attacked by the courts; 
being unrepealed and not in conflict with any superior law. 
Civilized society has the power of self-preservation; and 
marriage being the foundation of such society, all enlight- 
ened and highly civilized states, in which the negro forms 





an element of any note, have enacted laws inhibiting inter- 
marriage between the races. See 2 Kent’s Com., 12 ed., 258, 
note, and authorities. 

In Missouri such marriages are prohibited (Wag. Stat. 
929), and to unite such parties in marriage is made criminal. 
Id, 852. And so in Alabama. 30 Ala. 521. The Supreme 
Court of North Carolina, in a recent case (January, 1877), 
say: ‘“‘The state of North Carolina with the general con- 
currence of its citizens of both races has declared its con- 
viction that marriages between them are immoral, and 
opposed to public policy, as tending to degrade them both.” 
State v. Ross, 4 Cent. L. J., 3938. The same court, adopting 
the language of Lord Cramworth, (Brook v. Brook, 9 H. L. 
193), say: “‘There can be no doubt of the power of every 
country to make laws regulating the marriage of its own 
subjects, to declare who may marry, how they shall marry, 
and the consequences of their marrying.” State v. Ken- 
nedy, 4 Cent. L. J., 392. Such laws are constitutional, and 
not prohibited by any United States law. See Lomas v. 
State, 3 Heisk. (Tenn.), 287; State v. Kennedy, supra; State 
v. Gibson, 36 Ind. 389; 8. c. 10 Am. Rep. 42. “ By a law of 
Indiana, intermarrying between white persons and negroes 
is made a felony. Upon a prosecution for a violation of 
this law, held, that the regulation of the marriage contract 
is under the control of the state governments, and that the 
statute in question was not abrogated by the act of Con- 
gress, known as the civil rights bill, or by the fourteenth 
amendment of the constitution.” State v. Gibson, supra, 
(1871) ; People v. Brady, 40 Cal. 198; Dallas v. Fosdick, 40 
How. Pr. 249; State v. McCann, 21 Ohio St. 198; N. O. 
Slaughter House v. C. C. Co., 16 Wall. 36; Id. 130; 18 Wall. 
129; U. 8S. v. Cruikshank, 3 Cent. L. J., 295. 

In Texas, the state has no right of an appeal in any crim- 
inal cause; therefore, nisi prius courts should not fail to 
give effect to a statute (plain in its terms) upon mere tech- 
nical reasons; especially when twelve years have elapsed 
since the happening of the historical event upon which 
reascnings to avoid a constitutional statute are based; and 
furthermore, when three constitutional conventions, and 
five legislatures have met and adjourned, leaving articles 
2016 and 2026 in full force among unrepealed laws in every 
edition of the Digest, and not a line or word is found as to 
a repeal direct or implied. That article 2016 was enacted, 
and continued to this time, for the benefit of society and 
good morals, is beyond question. 

The title is presumed to express the intent of the law, 
unless plainly contradicted by the body of the act. Insur- 
ance Co. v. Albert, 39 Mo. 181. By an examination of our 
statutes on this subject, the same object appears in every 
act. When negroes were not numerous, and society was 
rude, in 1837, such marriages were declared to be a high 
misdemeanor. Twenty years later, changes in society and 
increase in the negro element required the same offense to 
be made a felony, which has been acquiesced in from that 
time to the present. If the “ spectacle’? spoken of was 
ever thought of in Texas, her legislators have left no trace 
of it on our statute books. Though from 1837 to 1857, to 
violate article 4670 was a misdemeanor, and from 1857 to 
1858 no offense at all; yet, during all this time and until a 
few years since, we find mot a single violation of the law, 
or an act coming within it. That this “ spectacle” and 
** gleam of hope”’ idea is founded in fancy, see Judge Pas- 
chal’s report of Timmins v. Lacy, 31 Tex. 118. H. 








BOOK NOTICES. 

REPORTS OF CASES IN THE SUPREME COURT OF _ 
BRASKA; 1876-1877. Vol. V. By Guy A. Brow 
Official Reporter. Des Moines, Ia.: Mills &Co. 1sT7, 
The fifth volume of the Nebraska Reports contains 

over 600 pages, nearly 100 cases, a copious index, 

tables of cases reported and cited, and the rules of the 

Supreme Court adopted in November, 1876. The sylla- 

bus of each case was prepared by the judge writing the 

opinion, in accordance with rule 14 of the court, which 
provides that ‘‘a syllabus of the points decided in each 
case shall be stated in writing by the judge assigned to 
prepare the opinion of the court, which shall be con- 
fined to the points of law arising from the facts of the 
case which have been determined by the court; and the 
syllabus shall be submitted to the judges concurring in 
the opinion for revision, before the publication thereof; 
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and the same shall be inserted in the book of reports 
without alteration, unless by consent of the judges 
concurring therein.” 

Among the cases of interest, reported in this volume, 
are three upon questions of criminal practice and evi- 
dence, to which’we call attention. In Carroll v. The 
State, p. 1, and Smith v. The State, p. 183, it is held 
that, when a person called as a juror has formed an 
opinion as to the guilt or innoeence of the accused, 
from reading reports of the testimony of witnesses of 
the transaction, he is incompetent to sit in the case, 
although he may swear unequivocally that he feels 
able, notwithstanding, to render an impartial verdict 
upon the law and the evidence. In State v. Way, p. 283, 
the court holds that, upon an indictment of adultery, 
evidence of improper familiarities between the parties, 
both anterior and subsequent to the time the offense is 
charged, may be received as corroborating proof, after 
evidence has been introduced tending to prove the 
offense charged. The court, on this point, cites with 
approval: Thayer v. Thayer, 101 Mass. 113; People v. 
Jenness, 5 Mich. 321; State v. Wallace, 9 N. H. 577; 
Lawson Vv. State, 20 Ala. 65. The authorities on this 
question are somewhat conflicting, and the adjudicated 
cases are very numerous. The subject was discussed 
some weeks ago in the New York Daily Register, and 
the hed was in accordance with the 
ruling of the Nebraska Court. The cases in which this 
question arises are of two classes: 1. Those arising on 
indictments; and, 2. Those arising in suits for divorce. 
It has been held several times, that, on an indictment 
for adultery, proof of indecent familiarity prior to the 
time laid is admissible in corroboration of direct evi- 
dence of the act of adultery having been committed 
within the time laid. McLeod v. The State, 35 Ala. 
395, (1860) ; Com. v. Lahey, 14 Gray, 91, (1858), opinion by 
Hoar,.!.; State v. Wallace, 3 N. H.515, (1838), opinion by 
Parker, ©. 3.; Som. v. Thrasher, 11 Gray, 450, (1858), 
opinion by Dewey, J.; and see Commonwealth v. 
Pierce, 11 Gray, 447, (1858), opinion by Dewey, J. And 
this principle was applied on an indictment for rape. 
State v. Knapp, 45 N. H. 156; Com. v. Merriam, 14 Pick. 
518. But (on indictment) evidence tending to show a 
previous or subsequent act of adultery is not admissi- 
ble. Commonwealth v. Horton, 2 Gray, 354; Com- 
monwealth v. Thrasher, supra. Contra, Lawson v. The 
State, 20 Ala., (N.S.),65. In Commonwealthv. Thrasher 
(supra), it was held that the principle that, on indict- 
ment for crime, other distinct acts of the same nature 
may be proved to show guilty.intent, does uot apply to 
an indictment for adultery. Com. v. Merriam, 14 Pick. 
518; State v. Knapp, 45 N. H. 136. This seems to be 
clearly the rule where the charge is of one act of 
adultery only in a single count, in which case the 
prosecutor, having given evidence of one act, can not 
prove others at different times and places. State v. 
Bates, 10 Conn. 372; Com. v. Cobb, 14 Gray, 57. In Lock- 
yer v. Lockyer, an action for divorce, 1 Ed. Sel. Cas. 107, 
it was held that evidence of adulterous intercourse 
prior to the time laid was admissible, following Duke 
of Norfolk v. Germaine, 12 How. St. Tr. 297. The same 
was also held of such intercourse elsewhere than at the 
place alleged. Thayer v. Thayer, 101 Mass. 111. See 
also Freeman v. Freeman, 31 Wis. 235; Com. v. Morris, 
1 Cush. 391. The principles sustained by the majority 
of the adjudicated cases seem to be: 1. That in con- 
nection with proof of at least improper familiarities 
within the time alleged, evidence of acts of adultery 

to the time is admissible to give significance 
to those familiarities. This rule is to be supported 
upon the ground that adulterous intercourse, shown 
to have existed previous to the time alleged, and fol- 
lowed by improper familiarities within the time alleged, 
is presumptive evidence of continued adulterous inter- 








course within that time. But this rule is not fully 
recognized on indictment for adultery. 2. Evidence 
of adulterous acts subsequent to the time alleged is not 
admissible, because it is not sufficient to raise a pre- 
sumption that the prior familiarities were accompanied 
with an adulterous act within ths very period alleged. 
3. Where presumptive evidence of an act of adulterous 
intercourse within the period alieged has been given, 
evidence of an act subsequent to the period may be 
proved. 

We do not, as a rule, expect to find poetry in law 
books, much less in reports. It is therefore refreshing, 
during the dog days, to occasionally stumble across it 
in this volume,—to see the statutory enactments of the 
state spoken of as being— 

“ Variable as the shade 
By the light, quivering aspen made;” 
and the authorities upon a question of practice de- 
scribed as— 
“ Winding in and winding out, 
As still to leave a man in doubt, 
Whether the snake that made the track 
Was going south or coming back.’’ 

The volume is well printed and bound, the cases well 
reported, and the index thorough; it is a credit to both 
the reporter and the publishers. 








CORRESPONDENCE. 


IS A DEFAULT A “TRIAL” ? 
To the Editor of the Central Law Journal: 

In your journal of May 4th, 1877, No. 18, Vol. 4, there 
is a noticeable decision by the United. States Circuit 
Court for the Eastern District of Michigan, under the 
Act of Congress of 1875, sec. 3, which authorizes a re- 
moval of causes from the state to the United States 
Court. In the statement of the case it is said, that a 
default had been entered on the 22d day of July, 1876, 
and that the defendant, on the day following and be- 
fore final judgment, filed his petition and bond for re- 
moval which was ordered by the court; that a motion 
to remand was made in the United States Court on the 
ground that the petition could not be filed until the de- 
fault had been set aside. 

If his Honor had decided the motion by holding that 
it was well taken, I should not feel disposed, at this 
time, to call attention to the decision; but he goes 
outside of the reason of the motion, and in a some- 
what lengthy citation of the cases puts a construction 
upon the word “ trial ”’ in the aforesaid act. Passing 
by the authorities first cited by his Honor, to laya 
foundation for his construction of the word “ trial,’’ 
one of which seems, however, to reach the point 
against him, he first says, that “‘in a defaulted case 
there is no ‘ trial’ in the ordinary sense in which that 
word is used;” and then, after citing two authorities, 
he concludes: ‘ The default, which is an admission 
of the plaintiff’s case, stands in the‘place of a trialina 
litigated action.” 

I will confine myself then to this question: Is his 
Honor’s decision as to the effect of a default, or, what 
amounts to the same thing in this case, is his defini- 
tion of the word “ trial ”’ correct? 

It is doubtless true that after default more evidence 
is required in some cases than in others. But his 
Honor does not put his decision on the ground that 
little or no evidence was required to authorize final 
judgment; he decides generally that a default is a 
“trial””—stands in the pluce of a trial. In the open 
action of trespass on the case, plaintiff declares, under 
an unlimited license, as much wrong and injury, and 
demands as much damage as he pleases; but will re- 
cover only the amount of damages he proves. In these 
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cases it is always assumed, as to the facts affecting the 
quantum of damages, that the plaintiff has alleged 
more than is true; but the defendant, by his default, 
admits only some wrong, and a consequent right in the 
plaintiff to recover to some extent. If, on the inquiry 
of damages, it be proved that the defendant was not 
in fault at all,tand that the injury occurred through 
the fault of the plaintiff, the plaintiff can not complain; 
for he is still entitled to a judgment, which, but for the 
default, could not have been given; but the evidence, 
however, may show that in fact he is not entitled to 
any damages, except such as the law gives him by the 
admission on the record, viz., nominal damages. 
Daily v. New York and New Haven R. R. Co., 32 Conn. 
356. Such a general issue, as to the quantum of dam- 
ages, is made for the defendant by law the same as 
under the familiar rule of good pleading that, even 
where the defendant by answer admits all the other 
allegations of the petition, he does not thereby admit 
the amount of damages claimed by plaintiff, and so 
the plaintiff is put to his proof. After demurrer over- 
ruled, or after default, on the hearing of damages, 
where the object is to ascertain the extent to which 
plaintiff is entitled to recover, it would be absurd to 
offer the facts alleged as to damages, as evidence, as 
admitted by the pleadings to be true, to prove them- 
selves true; it would be offering allegations of facts to 
prove facts, which the law, in all cases, denies for the 
defendant, and requires of the plaintiff competent 
evidence to establish; it would be repeating a legal 
fiction to prove its truth. Arch. Prac. vol. 2, p. 38. 
But let us take another case, Rose v. Gallup, 33 Conn. 
338, where defendant was sued in trespass quare clau- 
sum fregit, and the declaration charged a further tres- 
pass de bonis asportatis. Defendant suffered a de- 
fault. In answer to a theory of the plaintiff, that if 
you treated the declaration as containing but one 
count, that of de bonis ete., which charged the re- 
moval of a large number of articles, such as screws, 
‘files, bolts and many others of great value, the aspor- 
tation of each article would, by the default, be admit- 
ted, the court say, as to the effect of the default: “It 
would, doubtless, render the defendant technically lia- 
ble, but it would do nothing more. * * * In refer- 
ence to all these articles questions might be made, 
under the general issue, as numerous as the articles 
themselves. Each one of them might be the subject 
of controversy, and any one of them might be sufticient 
to decide the case for plaintiff. * * * It is simply 
an admission on the part of the defendant that he is 
unable to make a complete defense. We are satisfied 
that no case can be found which goes further than this; 
that in a case like the present a default admits a lia- 
bility for the removal of some one of the articles de- 
scribed in the declaration, and without further proof 
nominal damages only can be given,’ citing Bolles v. 
Loomis, 5 Wend. 134; Greene v. Hearne, 3 T. R. 301. 
See also, as to what is admitted by default in case of 
assault and battery, Bates v. Loomis, 5 Wend. 134. 
That a case stands the same after default as after 
demurrer overruled, see Arch. Prac. vol. 2, p. 10; 
Havens v. Hartford and New Haven R. R. Co., 28 
Conn. 69. This latter was a case of interlocutory 
judgment upon demurrer, where plaintiff was claiming 
damages for injuries as a passenger, and where on the 
assessment of damages it was held that only nominal 
damages could be recovered, because the evidence 
showed that the injuries were brought upon plaintiff 
by his own contributory negligence. In this case it 


was claimed by plaintiff, as his Honor, Judge Brown, 
seems to think, that “all the facts substantially well 
pleaded, and the reasonable inferences to be drawn 
from them, were admitted by the demurrer, and that 
the court should disregard (in assessing damages) all 





facts proved or claimed to be inconsistent therewith.” 
The case was twice argued, and the decision is a lead- 
ing and exhaustive one on the question of the effect of 
interlocutory judgment upon demurrer or default. 
Many of the leading cases, both English and American, 
are cited and reviewed. In this opinion the judge 
says: ‘The admission by demurrer is never, I am 
confident, a rule of evidence; nor is it so considered or 
treated beyond this, that it necessarily follows from a 
judgment on the demurrer that there is @ cause, or 
some cause of action; but precisely what, and of how 
great extent, does not appear, and without additional 
proof the plaintiff will recover only nominal! damages.” 
Citing Tompkins v. Ashby, 1 Mood. & Mal. 32, and 
other cases. The court further say: ‘In actions of 
trespass, trespass on the case, and kindred open ac- 
tions, nothing is admitted beyond a@ cause or some 
cause of action; and if particular damages are not 
proved after judgment on demurrer, default or nil 
dicit, the plaintiff never takes more than nominal 
damages.” 

Such seeems to be the law as toa default, and our 
next inquiry must be, what is a “‘ trial?” 

In every action at law to redress a wrong or enforce 
aright, there is a major premise, the proposition of 
law, and a minor premise, the proposition of facts; the 
former admitted, and the latter either expressly ad- 
mitted upon the record, as by confession, or proven; 
judgment follows naturally and regularly from the 
premises of law and of facts, pronounced or awarded 
by the judges, not as their determination or sentence, 
however, “ but the determination or sentence of the 
law.” Bl. Com. Vol. 3, p. 396. 

White it is true that the major premise is not usu- 
ally set out in the declaration or petition, it is implied 
from, or involved in the facts stated. By stating the 
facts, plaintiff impliedly claims that the law is, that he 
may recover on those facts. If the defendant de- 
mur, he denies the major premise; but he does not, 
however, by any office the demurrer performs, admit 
the minor premise, the facts; he can only be said to 
have admitted them because he has passed over them, 
because he has defaulted as to them, for the purpose of 
preliminarily obtaining the opinion of the court on a 
matter of law; and if the demurrer be well taken, it 
would, without a trial of the facts, avoid judgment. So 
in case defendant fails to deny either premise of 
law or of fact, he is for the purpose of pleading in de- 
fault as to both, he admits plaintiff's implied claim that 
he recover. Or the defendant may avail himself of any 
other part of a necessary rule of law, for the purpose 
of pleading at least, and admit or pass over both these 
premises and plead in avoidance, or by traversing some 
other matter. This rule, as stated by Taylor in his Ev., 
699, is: ‘* Whenever a material averment is passed over 
by the adverse party without denial, whether it be by 
pleading in confession and avoidance, or by traversing 
some other matter, or by demurring in law, or by 
suffering judgment to go by default, it is thereby for 
the purpose of pleading, if not for trial before the jury, 
conclusively admitted.” Says Stephen in his valuable 
work on Pleading, p. 77: *‘ The decision of the issue in 
JSact is called the trial.” So, in note 29, appendix, it is 
said: “ Trial has been long used to express the investi- 
gation and decision of fact only,’ citing as authority 
the old Works of Bracton, 105 @ and Britton 
c. 92. ** A trial is said to be the examination of a cause, 
civil or criminal, before a judge who has jurisdiction to 
hear it, according to the law of the land.” 1 Just. 124; 
Jacobs Law Dict., title ** Trial.” 

This definition is one among the general ones, but 
Blackstone’s, like Stephen’s, is more clear. “The ex- 
amination of the matter of fact in issue.” (Vol. 3, p. 330.) 
And no less clear is the quotation of his Honor, Judge 








594 THE CENTRAL 





LAW JOURNAL. 








Brown, from the case of Vannevar v. Bryant, one of 
the last decisions of the Supreme Court of the United 
States: “‘ The hearing, or trial here referred to, is the 
examination of the facts in issue.”” While in the case 
of Ward v. Davis, 6 How. Pr. (N. Y.) 275, where the 
only question before the court was, as to what meaning 
should be given to the word “trial,” as used in the 
Code, sec. 252, it was said: ‘*‘ The whole embarrassment 
in this case has been created by adopting a new 
definition to the word trial in sec. 252. This word for 
two hundred years previous was understood to mean, 
the examanination before a competent tribunal, ac- 
cording to the laws of the land, of the facts put in issue, 
forthe purpose of determining such issue; ” citing 
Burrill’s Law Dict., title “Trial ”’ and with others herein 
cited, Co. Lit. 125. 

This new definition is the same as that of the codes 
of many of our other states, and reads: ‘A trial is the 
judicial examination of the issues between the parties, 


whether they be issues of law or of fact;” and hence it | 
is held in New York that the hearing of a demurrer is | 


a “trial,” Small v. Ludlow, 1 Hilt. 307; that the hear- 
ing of a motion for a new trial is a “‘trial,’”? Mechanics, 
etc., v. Kiersted, 4 Duer, 641; andin Place v. Butternuts, 
etc., 28 How. Pr. R. (N. Y.) 185, it was held that the 
hearing of a motion fora new trial, in both the supreme 
court and court ef appeals, was each a “trial; ina 
word, that any motion raising an issue of law is a 
“trial.” 

I have thus called attention to these decisions for the 
purpose only of propounding this inquiry: Are non- 
residents to be affected in their constitutional right 
of removal at any time before a well-known judicial 
step in a cause, by the legislatures of the several states 
changing its name, or is this word trial to have a uni- 
form definition throughout the Union? 

The language of the act is, “‘ before, or at the term 
at which said cause could be first tried, and before the 
trial thereof.” This language, it is clear, gives the right 
at any time before a trial to a removal, and hence the 
pertinency of the inquiry recurs, ** Is a default atrial ?”’ 
Even conceding that the word “ trial ”’ will include an 
issue of law in cases of default, no isssue of law has 
been raised, no issue of fact found by the discretion of 
a tribunal, court, or jury, yet it is true that the law by 
implication has found sufficient facts to allow plaintiff 
to nominally recover. It is but a rest, a pause, in fact a 
barrier behind which neither the plaintiff can recede, 
nor the defendant go, without the other. For if the 
plaintiff have made a misstep and he be allowed to re- 
turn, the defendant may follow and escape the penalty, 
his previous default. Let the proceeding stop here, 
and what would the plaintiff take, or the defendant 
lose anything? Shall the defendant then be required 
to put in a frivolous demurrer or denial, or a frivolous 
plea, to raise an issue of law or of fact? If he only de- 
sires to take issue upon the unadmitted facts, avail 
himself of the general issue, the amount of damages 
plaintiff is entitled to recover, may he not do so? To 
a lawyer’s mind many cases will readily be suggested, 
where the only important question is the measure of 
damages, as in cases of admitted breeches of contract, 
and in tort, of duty, where the damages are too remote 
or unlawful; e. g., the Havens case, supra, where, 
upon plaintiff’s theory as to what a default admitted, 
the facts were found and the damages assessed at 
$3,500, but where the court of errors held that, be- 
cause of a default, the court would not be so blinded as 
to render judgment for what was unlawful. 

Did not Congress the rather intend to require the 
application to be made before a well-understood judi- 
cial proceeding; not, however, to lay down a uniform 
rule as to the fime within which, but generally before 
a proceeding in which both parties were most inter- 





ested, the issue of facts, upon which the law pronoun- 
ees final judgment. 

That the legislatures may, in governing the practice 
of their courts, indirectly affect the period of time 
after suit brought, and before this judicial proceeding 
shall take place, may be admitted; but may they legis- 
late away, by defining words, the proceeding itself? 
I suppose they might denominate the filing of a petition 
a “‘trial,” if they chose; for in such case the law im- 
plies enough facts found to entitle plaintiff to interlocu- 
tory judgment. 

It may be, however, that where the defendant con- 
fesses upon the record the facts, or goes into court 
upon an agreed case, or where a default (if such a case 
is provided for by law) would not require any evidence 
to authorize final judgment, the application must be 
made before the reaching of such condition in the prog- 
ress of the cause. In such case there would be no trial, 
the law would pronounce the judgment, the judge is 
but its exponent. 


Kansas Ciry, Mo. E. A. ANDREWS. 








NOTES OF RECENT ENGLISH DECISIONS. 


COVENANT NOT TO CARRY ON SPECIFIED TRADE 
— LIQUIDATED DAMAGES — INJUNCTION.—Jones v. 
Heavens. High Court, Chy. Div., 25 W. R. 460.—A, 
who had carried on the business of a saddler at C, de- 
mised his trade premises to the plaintiff. The lease 
contained a covenant that the lessor would not, during 
the term, carry on, or be concerned in carrying on, 
either directly or indirectly, the business of a saddler 
within ten miles from C. A was subsequently engaged, 
at a weekly salary, as managing assistant to his broth- 
er-in-law, who had opened a saddler’s shop in C. 
Held, that the covenant had not been broken, and that 
the plaintiff was not entitled to an injunction. 





WILL—AMBIGUITY — SURNAME IN BLANK—PAROL 
EVIDENCE.—In the goods of Rosaz. High Court, 
Probate Div. 25 W. R. 352.—The testator by his will 
appointed several executors, one of whom was de- 
scribed as * Perceval , of Brighton, Esq., the 
father.”? The testator was intimately acquainted with 
William Perceval Boxall, of Brighton, who was com- 
monly known as Mr. Perceval Boxall, and had a son 
named Perceval Gretwick Boxall. It did not appear 
that any person bearing the surname of Perceval was 
known to the testator. The court held that extrinsic 
evidence was admissible to assist it in ascertaining the 
person designated, and ordered the name of William 
Perceval Boxall to be included in the probate as one 
of the executors. (uaere, whether evidence of the 
testator’s intention would have been admissible. 








EVIDENCE — DECLARATION AGAINST INTEREST — 
PROPER CUSTODY—COPY MADE IN COURSE OF Bus- 
INEsS.—Sly v. Dredge. High Court, Probate Div., 
25 W. R. 463.—A deed whereby a mortgagor mortgaged 
his life interest in real estate under the will of a 
person therein named, held, admissible in evidence 
after the mortgagor’s death to show that such a 
will existed, as the deed amounted to a declara- 
tion by the mortgagor against his interest, as lim- 
iting his estate to an estate for life under a par- 
ticular will. A copy of a will in the handwriting 
of one of the attesting witnesses, who was a solicitor’s 
clerk, was found after a lapse of fifty years among the 
solicitor’s papers, tied up with other papers belonging 
to a client who was one of the executcrs of the will. 
Held, on proof of due search for the original will, that 
the copy was admissible in evidence. 
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THEIR TERMINUS — CARRIER AND BAILEE.—In re 
Wordsell. High Court, Bankruptcy Div. 25 W. R. 
466.—Goods were sent by ship directed to W, at Fal- 
mouth. On the arrival of the goods, they were taken 
by C. & Co., who acted as agents for the shipping com- 
pany, to their warehouse. It was the custom of C. & 
Co., to communicate with the consignees of the goods, 
informing them of their arrival, and subsequently to 
forward them according to the instructions and at the 
expense of the consignees. Held, that the transitus 
was not at an end, till C. & Co. had received instruc- 
tions from the consignees, which would change their 
character of carriers for the shipping company into 
that of bailees for the consignees; and that, till such 
instructions were received and assented to, the con- 
signors retained the right of stoppage in transitu. 





TRUSTEE—BREACH OF TRUST—NEGLIGENCE—LIA- 
BILITY.—Kingdon v. Castleman. High Court, C. D. 25 
W.R. 345.-The sole acting trustee of a settlement handed 
over a policy of assurance comprised in the settlement 
to a person whom it was proposed to appoint as trus- 
tee in his place. He also omitted to indorse any mem- 
orandum of the settlement on the policy, and to give 
any notice to the assurance office. The policy found 
its way into the hands of the settlor, who received a 
bonus and mortgaged the policy to a person who after- 
wards surrendered it. Held, that the trustee’s estate 
was liable for the amount of the bonus and the amount 
realized by the surrender; but that, as the settlor, 
who had covenanted to keep up the policy, became in- 
solvent soon after the date of the surrender, the lia- 
bility did not extend to the full nominal value of the 
policy. 





WILL—MISTAKE IN LAW—PAYMENT BY EXECUTOR 
TO THIRD PARTY WITH ACQUIESCENCE OF PERSON 
ENTITLED—CLAIM FOR REPAYMENT.—Rogers v. Ing- 
ham. High Court, Ch’y Div. 25 W. R. 338.—The 
court will only exercise its power to relieve against 
mistakes in law as well as against mistakes in fact, 
where, under the particular circumstances of the case, 
there is some equitable ground which makes it in- 
equitable that the relief should not be granted. 
Hence, such relief will not be granted in a case where, 
there being no fiduciary relationship between the par- 
ties, and both parties having had a full knowledge of 
all the facts, one party demands repayment of money 
received by the other, merely on the ground that, ow- 
ing to a mistake in law, both parties had believed that 
the person receiving the money was legally entitled to 
it. An executor, acting, as he believed, in accordance 
with the true construction of the testator’s will, paid 
money to the plaintiff. Afterwards, the executor hav- 
ing died, his administrator was advised by counsel 
that the money had been wrongly paid to the plaintiff, 
and ought to have been paid to another legatee. An 
independent opinion of counsel obtained by the plaint- 
iff took the same view as to the construction of the will, 
and, accordingly, in winding up the testator’s estate, 
the administrator debited the plaintiff with the money 
which was supposed to have been wrongly received 
by her, and paid over that amount and the balance of 
the same fund, which had been retained in the execu- 
tor’s hands, to the other legatee. Two years later, the 
plaintiff filed a bill against the administrator and the 
other legatee for repayment of the money, on the 
ground that it had been paid under a mistaken con- 
struction of the will. Held (affirming the decision of 
Hall, V. C.), that the suit was, in fact, merely an ac- 
tion for money had and received, and could not be 
maintained. Bingham v. Bingham, 1 Ves. Sen. 126, 
and Davis y. Morier, 2 Coll. 303, distinguished. 





RECENT LEGISLATION. 


ILLINOIS LEGISLATURE—SESSION OF 1877. 


AN ACT to amend section 47 of an act to establish and 
maintain a system of free schools, approved April 
1st, 1872. 

SECTION 1. Be it enacted by the people of the State 
of Illinois, represented in the General Assembly, That 
section 47 of an act entitled “‘An Act to establish and 
maintain a system of free schools,” approved April 1, 
1874, be amended so as to read as follows: Sec. 47. For 
the purpose of building school houses, or purchasing 
school sites, or for repairing and improving the same, 
the directors, by a vote of the people, at an election 
called and conducted as required in the forty-second 
section of this act (a majority of the votes cast shall 
be necessary to authorize the directors to act), may 
borrow money, issuing bonds, executed by the officers, 
or at least two members of the board, in sums of not 
less than one hundred dollars ($100); but the rate of 
interest shall not exceed ten per cent., nor shall the 
sum borrowed in any one year exceed five per cent. 
(including existing indebtedness) of the taxable prop- 
erty of the district, to be ascertained by the last assess- 
ment for the state and county taxes previous to the 
incurring of such indebtedness; nor shall the tax, levied 
in any one year for building school houses, exceed 
three per cent. of said taxable property, except to pay 
indebtedness contracted previous to the passage of 
this act. All bonds authorized to be issued by virtue 
of the power granted by this act, before being so issued, 
negotiated and sold, shall be registered, numbered and 
countersigned by the school treasurer of the township 
wherein the school house of such district is, or is to be 
located; such register shall be made in a “ bond regis- 
ter” book to be kept for that purpose; and in this reg- 
ister shall first be entered the record of the election, 
authorizing the directors to borrow money, and thena 
description of the bonds issued, by virtue of such au- 
thority, as to number, date, to whom issued, amount, 
rate of interest and when due. All moneys borrowed 
under authority granted by this section shall be paid 
into the school treasury of the township wherein the 
bonds issued therefor are required to be registered; 
and upon reeeiving said moneys,the treasurer shall 
deliver the bond or bonds issued therefor to the par- 
ties entitled to receive the same, and shall credit the 
funds received to the district issuing the bonds, and 
shall enter in the “bond register” the exact amount 
received for each and every bond issued; and when 
any such bonds are paid, the township treasurer shall 
cancel the same, and shall enter in the “bond regis- 
ter,’”’ against the record of such bond, the words “ Paid 
and canceled this —— day of ——, A. D. ——,” filling 
the blanks with the day, month and year corresponding 
with the date of such payment. 

Approved May 11, 1877. 








AN ACT to amend section six (6) of an act entitled 
“An Act to incorporate and govern fire, marine and 
inland navigation insurance companies, doing busi- 
ness in the State of Illinois.” 

SECTION 1. Be it enacted by the People of the State of 
Illinois, represented in the General Assembly, That sec- 
tion six (6) of an act entitled “‘An Act to incorporate 
and govern fire, marine and inland navigation insurance 
companies, doing business in the State of Illinois,” in 
force July, 1869, shall be amended to read as follows: 
**SEc. 6. No joint stock company shall be incorporated 
under this act in thé City of Chicago; nor shall any 
company incorporated under this act establish any 
agency for the transaction of business in said city, with 
a smaller capital than $150,000 actually paid in, in cash, 
nor in any other county in this state with a smaller 
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capital than $100,000 actually paid in, in cash. Nor 
shall any company formed under this act, for the pur- 
pose.of doing the business of fire or inland navigation 
insurance on the plan of mutual insurance, commence 
business if located in the City of Chicago, nor establish 
any agency for the transaction of business of said 
city, until agreements have been entered into for in- 
surance with at least four hundred applicants, the 
premiums on which shall amount to not less than 
$200,000, of which $40,000 at least shall have been paid 
in cash, and notes of solvent parties, founded on actual 
and bona fide applications for insurance, shall have 
been received for the remainder; nor shall any mutual 
insurance company, in any other part of the state, 
commence business until agreements have been en- 
tered into for insurance with at least one hundred 
applicants, the premiums on which shall amount to 
not less than $50,000, of which $10,000 at least shall 
have been paid in cash, and notes of solvent parties, 
founded on actual and bona jide applications for in- 
surance, shall have been received for the remainder. 
No one of the notes received as aforesaid, shall amount 
to more than $1,000, and no two notes shall be given for 
the same risk, or be made by the same person or firm, 
except where the whole amount of such notes shall 
not exceed $1,000; nor shall any such note be repre- 
sented as capital stock, unless a policy be issued upon 
the same within thirty days after the organization of 
the company upon a risk which shall not be for a 
shorter period than twelve months. Each of the said 
notes shall be payable in part, or in whole, at any time 
when the directors shal] deem the same requisite for 
the payment of losses by fire or inland navigation, and 
such incidental expenses as may be necessary for 
transacting the business of said company. And no 
notes shall be accepted as part of said capital stock, 
unless the same shall be accompanied by a certificate of 
a justice of the peace, or supervisor of the town or city 
where the person making such note shall reside, that 
the person making the same is, in his opinion, pe- 
cuniarily good and responsible for the same, and no 
such note shal]l-be surrendered during the life of the 
policy for which it was given. No joint stock fire 
insurance company, organized under this act, or trans- 
acting business in this state, shall expose itself to any 
loss on any one fire or inland navigation risk or hazard 
to an amount exceeding ten per cent. of its paid up 
capital. 
Approved May 11, 1877. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 


Hon. gg H. Horton, Chief Justice. 


“ Dp. 7 oe, } Associate Justices. 


PARTNERSHIP—SUIT BY PARTNER AGAINST PARTNERSHIP. 
—A partnership firm owed W., one of its own members, 
$133.02, on a book account. The interest of W. in said part- 
nership consisted of a one-fifth interest besides said book 
account. W. sold his interest in the partnership to D. and 
R., and they agreed to pay all claims, debts and demands 
against his share. Afterwards W. sued D. and R. on said 
agreement for the amount of his said claim, and obtained 
judgment for the full amount thereof. Held, That such 
judgment was and is erroneous. Judgment reversed. 
Opinion by VALENTINE, J.—Drake et al. v. Williams. 


'TAXES—INJUNCTION—VOID JUDGMENT.—1. Where, in an 
action brought by the owner of a tract of land to restrain 
the county treasurer from making sale of said tract for the 
taxes of a specific year, the only ground of relief stated in 
the petition is a present use for religious and charitable 





purposes, the only tax referred to is the tax of the given 
year, and the only prayer for relief the enjoining of the 
sale for taxes of that year, except the general] prayer for 
such other and further relief as may be just and proper; a 
decree restraining defendant and his successors in office 
not only from any proceedings to collect the tax of the 
given year, but also for ever thereafter from attempting to 
collect any subsequent tax upon the said tract, is void as to 
such subsequent taxes, and may be vacated at any time on 
motion by the general representatives of the county. 
Judgment reversed. Opinion by BREWER, J.— Beach, 
County Treasurer, etc. v. Shoenmaker, Trustee, etc. 


PRACTICE—CONDEMNATION OF UNITED STATES LANDS 
FOR RAILROAD PURPOSES.—1. Where the court below 
sustains a demurrer to a petition of the plaintiff, on the 
ground that the petition does not state facts sufficient to 
constitute a cause of action, and the plaintiff afterwards 
files a new and amended petition, and takes his chances on 
that petition; held, that the plaintiff thereby waives any 
error of the court that may have been committed in sus- 
taining said demurrer. 2. In a proceeding instituted 
by a railway company for the purpose of procuring the 
right of way for its railroad through the various tracts 
of land along its route, a person who is in possession of 
one of said tracts, but who has no title thereto or interest 
therein, the land belonging to the United States, can not 
recover damages for injury done merely to the land itself. 
Judgment affirmed. Opinion by VALENTINE, J.—Rosa v. 
The Missouri, Kansas § Texas Railroad. 


LOCATION OF PUBLIC HIGHWAY—VOID PROCEEDINGS. 
1. Where a board of county commissioners attempt to lo- 
cate and open a road, as a public highway, and appropri- 
ate private property therefor, without complying with the 
requisite conditions precedent giving jurisdiction, such 
proceedings are absolutely void, and on petition in error of 
a person whose land is thus attempted to be taken, without 
his consent, the district court of the proper county can 
vacate and set aside such final orders of the board, with- 
out any exception being taken thereto by the party com- 
plaining, where no appearance was made by. the party - 
before the county board in any of the proceedings had 
therein. 2. Under section 1, Laws of 1874, 154, of the act 
relating to roads and highways, an application, by pe- 
tition to the board of county commissioners, signed 
by at least twelve householders, is a condition prece- 
dent to confer authority upon the board, under ‘such 
law, to lay out, locate and open a road as a public highway; 
and while it is not absolutely necessary, in order to make 
the road valid, that the petition itself should show upon its 
face that all or any of the signers are householders of the 
county where the road is to be located, yet, the record of the 
proceedings should affirmatively show this fact when di- 
rectly attacked. In such a case a board of county coin- 
missioners is acting in a special and limited capacity, and 
its jurisdiction should affirmatively appear upon the record. 
Judgment affirmed. Opinion by HortToN,© J.—The Board 
of County Commissioners of Wabaunsee Co. v. Muhlenbacher. 


PRACTICE — SUB-CONTRACTOR—MECHANIC’S LIEN. — 1. 
Where a summons, issued to the sheriff of the county in 
which the action is brought, is made returnable in less than 
ten days, and the same is duly served one day before the 
return day thereof; held, that neither the summons nor the 
service is either void or voidable. 2. A sub-contractor 
who furnishes labor and material for the erection of a 
building has, under the laws of 1872, page 295, section 2, 
sixty days from and after the completion of such building, 
within which to file a mechanic’s lien to secure his pay; 
and he is not bound to file his lien, in such a case, within 
sixty days from and after the time when he furnished 
such labor and material. 3. A sub-contractor who fur- 
nishes labor and material for the erection of a building, 
and who afterwards files a mechanic’s lien thereon to se- 
cure his pay, is not bound, under said laws of 1872, by any 
of the terms and conditions relating to the payment of 
money, contained in the original contract made between 
the owner and contractor, except by such of said terms and 
conditions only as prescribe the amount that is to be paid. 
4. Where acontract is made for the erection of a building, 
the contract price for the erection thereof constitutes a 
fund, from which the sub-contractors are to be paid for 
their labor aud materials furnished. And if such fund is 
not sufficient to pay the whole amount of all the claims of 
the sub-contractors who are entitled to liens under said 
laws of 1872,then such claims must be paid from such funé 
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pro rata. poe affirmed. Opinion by VALENTINE, J.; 
Horton, C. J., not sitting.—Clough et al. v. McDonald et al. 


COMPETENCY OF WIFE AS A WITNESS—INSTRUCTIONS— 
PRACTICE IN ACTIONS FOR POSSESSION OF SPECIFIC PER- 
SONAL PROPERTY.—1. A wife is a competent witness, as to 
the communications made to a third person by her hus- 
band in her presence and hearing, in all civil actions in 
which the husband is not a party to the suit, and when his 
rights will not be concluded by any verdict therein. 2. The 
court below instructed the jury that, “if you believe from 
the evidence that any witness has knowingly and willfully 
testified falsely to any material fact, you should totally 
disregard all the testimony of any such witness.” Held, 
that such instruction is erroneous. Shellabarger v. Nafus, 
15 Kas. 547. 3. In an action to recover the possession of spe- 
cific personal property, when the property has been deliver- 
ed to the plaintiff, and thereafter the plaintiff dismisses his 
action, without prejudice to a future action, and no answer 
or other pleading is filed by the defendant, but the defend- 
ant makes application under section 184 of the Code, Gen. 
Stat. 1868, 663, for the court to proceed to inquire into the 
right of property and right of possession of the defendant 
to the property taken; held, that such application is to be 
construed as aclaim by the defendant for the return of the 
property; and also held, that upon such an application 
judgment may be rendered for the defendant for a return 
of the property, or the value thereof, in case a return can 
not be had, and damages for taking and withholding the 
same. Judgment reversed. Opinion by Horton, C. J.— 
Higbee v. Mc Millan. 

ATTACHMENT BOND—PRACTICE—W HEN CAUSE TRIABLE. 
—1l. The statute, Laws of 1870, p. 172, §5, requiringin attach- 
ment proceedings an undertaking “in a sum not exceeding 
double the amount of the plaintiff’s claim ;’’ held, that a mo- 
tion to set aside an attachment, for the reason that the sum 
named in the undertaking was only just the amount of the 
plaintiff’s claim, might properly be overruled, and that, if 
the amount named was really insufficient to protect the 
defendant, the court might require additional security. 2. 
Where the sheriff returns on an order of attachment that 
both the appraisers summoned by him were duly qualified, 
proof, even if admissible to contradict the sheriff’s return 
in this respect, that one of the appraisers was not at the 
time a householder, will not be sufficient to work a disso- 
lation of the attachment. 3. Evidence that a party had 
contracted to sell a piece of land upon which he was not 
actually residing, and was from time to time receiving pay- 
ments upon such contract, is strong evidence against his 
testimony that he was all the while intending to retain it 
for his homestead. 4. It is substantial error to force a de- 
fendant, over his objection, to go to trial at a term prior to 
that at which the action first became triable, and error 
sufficient to compel a reversal of a judgment rendered 
against him upon such trial. 5. The petition in this case 
was filed June 24th, 1873. On July 24th, 1873, a motion was 
filed to compel plaintiff to make. his petition more specific 
and definite. This motion was confessed, and an amend- 
ed petition filed on January 22th, 1874. On February 9th, 
1874, a motion was filed to make this amended petition more 
definite ahd specific. On April 15th this motion was sus- 
tained as to some of the claims embraced in the petition, 
and overruled as to the rest. The plaintiff then with leave 
struck out the claims defectively stated. Application was 
then made for twenty days in which to file answer. This ap- 
plication was overruled, and defendant required to answer 
‘by April 17th. No conditions were attached to this order. 
‘The defendant filed his answer tendering an issue of fact 
‘by the 17th, and then asked to have the case continued on 
account of the absence of witnesses, and because the action 
was not triable at that term. This application was over- 
ruled, and on April 24th,'within nine days after the petition 
was first perfected; and at the same term, the defendant 
‘was forced into trial, and a judgment was rendered 
against him. Held, that under the statute then in force, 
Laws 1871, p. 273, §5, this was error, and that this action 
was not triable at the same term at which issue was joined. 
4. The laws of 1868, 1870 and 1871, in respect to the term at 
which actions are triable, considered, and the changes 
made thereby commented on and explained. Judgment 
reversed. Opinion by BREWER, J.—Gapen v. Stephenson. 


ACKNOWLEDGMENT OF DEBT—STATUTE OF LIMITATIONS 
— OBLIGATION TO PAY INCUMBRANCES ON GRANTED 


PREMISES BY ACCEPTANCE OF DEED, 80 CONDITIONED.— 
&. An acknowledgment of a debt, made not to the creditor, 





but to a stranger, does not avoid the running of the statute 
of limitations. Sibert v. Wilder, 16 Kas. 176. 2. In case of 
anote and mortgage, the latter being merely an incident 
to and security for the former, the mortgage is not barred 
until the note is. Waterson v. Kirkwood, 17 9. 3. As 
soon as the note is barred, the mortgage is also barred, and 
a grantee of the mortgagor may interpose this defense to 
an action to foreclose the mortgage, whether the mortgagor 
does or not. 4. Where a note and mortgage are once bar- 
red, a subsequent revivor of the note by part payment, 
promise or acknowledgment of the payor, will revive the 
mortgage so far as it affects the interest of the payor in the 
mortgaged premises. 5. But such revivor of the note will 
not revive the mortgage as against a grantee of the mort- 
gagor, or any other parties who have acquired interests in 
the mortgaged premises prior to the revivor of the note. 
6. The acceptance of a deed, which in terms provides that 
the grantee is to assume a certain incumbrance on the 
granted premises, makes a contract in writing by such 
grantee to pay that incumbrance, upon which the holder 
thereof may proceed directly against the grantee and re- 
cover. 7. Such a contract is not a mere waiver of the stat- 
ute of limitations by promise or acknowledgment, and 
therefore necessarily to be signed by the party to be charged 
thereby ; but it is an original contract by which the grantee 
creates a liability that had no existence before. 8. Nor is 
the contract one merely of indemnity and to save the 
grantor harmless, but is a direct agreement and promise 
to pay the debt, a promise and agreement upon which the 
statute of limitations does not begin to run until the ac- 
ceptance of the deed. 9. The same rules obtain where the 
deed specifies that it is made subject to a certain mort- 
gage, though in the latter case the promise of the grantee 
is not to pay the mortgage absolutely and without any 
reference to the value of the property conveyed, but only 
that the premises shall stand charged with the mortgage - 
debt, and to the extent of its value be appropriated to the 
payment of such debt. 10. In an action to foreclose a 
mortgage in which subsequent grantees of the, mortgagor 
are defendants, a written agreement between the grantor 
and grantees, outside of the conveyance by which, for 
value received, the latter promise to pay the note and 
mortgage or a certain amount thereof, is competent evi- 
denée against the latter. 11. Where testimony is offered, 
but upon objection is not admitted, and thereafter judg- 
ment is rendered against the party making the objection, 
in proceedings in error, brought by said party to reverse 
the judgment, this court will not consider the case as 
though such testimony was in, although it may appear that 
such testimony ought to have been admitted, unless it also 
appear that, if admitted, its effect must necessarily have 
been conclusive and would not have been destroyed by 
turther testimony. Judgment reversed. Opinion by BREW- 
ER, J.; VALENTINE, J., concurring; HorTOoN, C. J., not 
sitting.—Schmucker et al. v. Sibert, Assignee, etc. 
oe 
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WILL—ESTATE IN FEE—TRUST.—1. A clause in a will 
“that my whole estate, real and personal, I hereby devise 
and bequeath to my wife C., in her own name and for her 
own purposes,” standing by itself, would clearly give to the 
widow an absolute estate. The expression,“‘in her own name 
and for her own purposes,” imports a fee, and is inconsist- 
ent with the idea of an intention to give her a life estate, 
or an estate in trust for the children. 2. A further provis- 
ion that the estate is given to the widow “ with only this 
condition, that I wish, at the death of my wife C., that 
she should make an equal division of her estate to such 
children as shall survive her or their representatives,”’ 
does not create an imperative trust. The intention of the 
testator, gathered from all the provisions of the will, con- 
trols the court. Hess v. Singler, 114 Mass. 56. Opinion by 
MORTON, J.—Sears v. Cunningham. 
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WILL — CONSTRUCTION — BANKRUPT LEGATEE.—1. The 
general rule is well settled that a bequest or devise to the 
“heirs” or “heirs at law” of the testator will be con- 
strued as referring to those who are such at the time of the 
testator’s death, unless a different intent is plainly mani- 
fested by the will. Abbott v. Bradstreet, 3 Allen, 587. 2. 
Where a legatee, who is one of the heirs at law of the tes- 
tator, to whom property is to be paid over by trustees ap- 
pointed under the will, after the death of A. without issue, 
has, since the death of the testator, become bankrupt, his 
interest passes to his assignee. Gardner v. Hooper, 3 Gray, 
398; Blanchard vy. Blanchard, 1 Allen, 223; Nash v. Nash, 12 
Allen, 345; Dunn vy. Sargent, 101 Mass. 336. And if it is not 
shown that such interest has been reconveyed to the bank- 
rupt by the assignee, it can not, as matter of law, be pre- 
sumed that it was so reconveyed; and it can not be decreed 
to be paid over to him, his administrator or heirs, but must 
be retained in the hands of the trustees till it is ascertain- 
ed to whom it belongs. Opinion by MORTON, J.—Minot v. 
Tappan. 

SHERIFF’S FEES—TAXATION OF CosTs.—l. The fees to 
which sheriffs and their deputies are entitled for service of 
processes are fixed by law,— Gen. Stat., ch. 157, § 4, as 
amended by Stat. 1865, ch. 101,—and are not the subject 
of contract, so far as concerns the taxation of costs. 
Items, therefore, in such taxation, for the expenses of a 
“keeper” put over attached property in the house or 
place of business of the defendant, or for ‘‘ custody,” by 
which is understood a charge for the responsibility which 
the officer is under when he thus places a keeper over the 
property, not being included in the statutes, are not legal 
fees which may be included in the costs to be taxed. 2. If 
personal property liable to attachment can not be removed 
without injury or inconvenience, the statutes provide a 
way by which the attachment may be made without such 
removal; otherwise the attachment by an officer contem- 
plates the immediate taking and keeping possession of the 
same by him, in order to enable him to seize the same upon 
any execution which may issue in favor of the plaintiff, in 
the suit iu which the attachment is made. Gen. Stats., ch. 
129, §§ 32-49,57. See also, Malcolm v. Spoor, 12 Metc. 279; 
Boynton v. Warren, 99 Mass. 172; Williams v. Powell, 101 
Mass. 467; Shattuck v. Woods, 1 Pick. 171; Davis v. Stone, 
120 Mass. 228; Weston v. Weston, 102 Mass. 514; Briggs v. 
Taunton, 110 Mass, 423; U. S. Manuf. Co. v. Clark, 119 Mass. 
163. Opinion by LORD, J.—Cutler v. Howe. 


SALE—EVIDENCE—SUBSEQUENT INSOLVENCY AS PROOF 
OF FRAUD.—1. In an action of replevin against a deputy 
sheriff who had attached, in favor of one W., as the prop- 
erty of A., some flour, sold by the plaintiffs to A., who soon 
afterwards became a bankrupt, the assignees of A. being 
the real parties defendant, it was competent for the plaint- 
ifis to put in evidence the schedules of A., filed in bank- 
ruptcy, for the purpose of proving that he was insolvent at 
the time he filed them, if that fact was admissible to show 
the sale fraudulent and void. Wellington v. Jacobson, 121 
Mass. 157. 2. But the fact that A. was insolvent at a time 
subsequent to the sale to him by the plaintiffs was not 
competent to prove his Secon od at the time of the sale, 
unless it was shown that his situation had not materially 
changed between the two dates; or unless the insolvency 
was 80 near, in point of time, to the sale as fairly to lead to 
the inference that he was insolvent at the time of the sale. 
3. Whether, in the absence of proof that A.’s situation had 
remained the same, or that his insolvency was not caused 
by losses after the sale, the insolvency was so near the sale 
as to make it admissible, was a question within the discre- 
tion of the presiding justice, to be exercised in view of all 
the circumstances of the case as they appeared at the trial. 
Opinion by MORTON, J.—Hosmer v. Vldham. 


CERTIORARI— PROCESS OF SELECTMEN OF TOWN.—On 
a petition to quash the p’ i of the selectmen of a 
town, claiming to act under Statutes of 1873, ch. 214, in mak- 
ing certain public improvements, and in assessing the ex- 
penses thereof on the estates benefited, it was held: 1. That 
a writ of certiorari lies only to correct the errors and re- 
strain the excesses of jurisdiction of inferior courts, or offi- 
cers acting judicially. R. v. Lediard, Sayer,6; R. v. Lloyd, 
Cald. 309; In re Constables of Hipperholm, 5 D. & L. 79, 81; 
R. v. Hatfield Peverel, 14 Q. B. 298; R. v. Salford, 18 Q. B. 
687; Parks v. Boston, 8 Pick. 218; Farmington v. County 
Com., 112 Mass. 206. 2. The selectmen of a town are not a 
court, and, independently of the Statutes of 1873, ch. 214, 
exercise no judicial functions which could be reviewed by 





writ of certiorari. Young v. Yarmouth, 9 Gray, 386, 390; 
Robbins v. Lexington, 8 Cush. 292; Hooper v. Bridgewater, 
102 Mass. 512. 3. Section 9 of said act providing that ‘‘this 
act shall take effect at a legal meeting called for the pur- 
pose,” the meeting at which said statute was accepted by 
the town, having been held on the second day after its 
passage, under a warrant served on the inhabitants some 
days before its passage, was not legally called; the statute 
never took effect; the selectmen never acquired any judi- 
cial powers, and the petitioners have their appropriate 
remedy by action. Ewing v. St. Louis, 5 Wall. 413, 418; 
People v. Court, 1 Hill, (N, Y.) 674; In re Daws, 8 A. & E. 
786; S.C.,1P. & D. 146. Opinion by Gray, C. J.—Locke v. 
Lexington. 
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‘* Horace P. BIDDLE, 
“WILLIAM E. NIBLACK, 
«¢ ~=JAMES L. WORDEN, 
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STATUTE OF FRAUDS AS A COVER TO FRAUD. — Where 
the statute of frauds has been used as a cover to a fraud, 
equity will relieve against its provisions. 19 Ind. 313; 26 
Id. 415; 36 Id. 27. Anadministrator having made default, 
it was verbally agreed between him, his wife and one of the 
sureties on his bond, that the latter should pay one-half of 
his defalcation as administrator, and certain other of his 
debts ; in consideration of which said administrator was to 
convey to said surety two 80-acre tracts of land, one of 
which said surety was to reconvey to the former’s wife. 
The conveyance of the two tracts was made to the surety, 
who thereupon refused to execute the deed to the wife as 
agreed upon. Held, the agreement to reconvey should be 
enforced. Judgment reversed. Opinion by PERKINS, C. J. 
— Tague v. Fowler et al. 

PROMISSORY NOTE— AUTHORITY TO FILL BLANKS. — 
Where a party to a negotiable instrument intrusts it to an- 
other, with blanks not filled up, such instrument carries on 
its face an implied authority to fill up the blanks and per- 
fect the instrument; and as between such party and inno- 
cent third parties, the party to whom it is intrusted must 
be deemed the agent of the former, and his act is the act of 
the principal. 22 How. 96, 107. But a party, to whom a note 
has been thus intrusted by the persons who have signed it, 
has no authority to alter it in those respects in which it 
was complete at the time of its signing. And where the 
note was complete and perfect when signed, as to the pay- 
ment of interest, the insertion of the words, “after matu- 
rity,” by the party to whom it was intrusted, invalidated the 
note as to the original signers. Judgment reversed. Opin- 
ion by WORDEN, J.—Coburn et al. v. Webb. 

POWER OF EXECUTORS TO SELL PERSONAL PROPERTY 
OF DECEDENTS.—At ¢ law, an e or adminis- 
trator could dispose of the assets of the decedent, and had 
the same power over them that the decedent had in his 
life. But under the statute,the personal property of the 
decedent must be sold at public auction, and an executor or 
administrator can not sell such personal property at private 
sale, unless authorized to do so by an order of the proper 
court; and where one purchases such property, as bank 
stock, belonging to a decedent’s estate, froma person claim- 
ing to be the executor or administrator, at private sale, the 
purchaser is bound to know that such sale has been author- 
ized by the proper court, and he buys at his peril. Where 
bank stock belonging to a decedent’s estate was sold by 
the executor at private sale without an order from the 
proper court; held, the sale was invalid. Judgment re- 
versed. Opinion by HowKk, J.— Weyer, Admr., etc., v. Sec- 
ond, etc., Bank of Fvanklin et al. 

MANUFACTURED ARTICLE—IMPLIED WARRANTY.—W hen 
& manufacturer undertakes to manufacture an article at a 
fair price, for a special purpose, there is an implied war- 
ranty that the article is reasonably fit for the purpose de- 
signed; but the implied warranty will not go beyond the 
thing warranted, and the use for which it is applicable and 
designed. Where the article manufactured and sold was 
“ a Chandler & Taylor Curved Slide Muley Saw-Mill,” there 
was no implied warranty that it would saw and work as 
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well as an ordinary muley saw-mill, nor that it would saw 
lumber in its general sense, but only that it would saw and 
work as well, and saw such kinds of lumber as ordinarily 
that particular make of saw-mill would saw and work. 
Judgment affirmed. Opinion by BIDDLE, J.—Robinson Ma- 
chine Works v. Chandler et al. 


CONVEYANCE—RULE IN SHELLEY’S CASE—PERSONS NOT 
IN BEING— EsTOPPEL.—1. A deed which “conveys and 
warrants” to the grantee “during her life, in remainder to 
the issue of her body, their heirs and assigns forever,” falls 
within the rule in Shelley’s case, which is a law of prop- 
erty in Indiana, and vests the fee simple in the grantee. 
The words “issue of her body” are words of limitation 
and not of purchase. See 26 Ind. 251; 35 Id. 262; 45 Id. 295. 
2. A deed which conveys to the grantee “ and her children 
and their heirs and assigns forever,” conveys a fee simple 
to such of the vendees as can take, as tenants in common. 
A child in ventre when such deed was made can take, but 
not the children born after the execution of the deed, the 
deed expressing no trust, nor limiting an estate for life, 
nor in remainder. 3. When a married woman joins with 
her husband in conveyance of lands held in her own right, 
which purports to convey the whole estate therein, she is 
estopped from afterwards setting up any title to the lands 
so conveyed, whether it existed at the time of making the 
conveyance or was subsequently acquired. 7 Mass. 14; 2 
Hill, 554; 11 How. 297: 52 Ind. 68. Judgment reversed. 
Opinion by BIDDLE, J.—King v. Rea et al. 
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DAMAGES — INTEREST. — Interest can not be allowed on 
the value of cattle killed by arailroad. 63 Mo. 99; 63 Mo. 
367. Where the action is based upon the common-law 
liability of defendant, and not upon the statute, the de- 
fendant can not be held liable by reason of a failure to 
sound the whistle or ring the bell within eighty rods 
of the public crossing. 26 Mo. 143; 43 Mo, 196; 45 Mo. 255. 
Opinion by NORTON, J.—Meye?r v. A, G P. R. R. Co. 


SHERIFF’S DEED.—In this state, at least, a sheriff's deed 
which fails to show by what authority it was made, or what 
court ordered the sale on which it was made, is admissible 
in evidence to show title in an ejectment suit, and the fact 
that a particular court made the order may be shown by 
proof outside of the deed and of the records. Warner v. 
Sharp, 53 Mo. 599. Opinion by NORTON, J.—Davis v. Pender. 

JURISDICTION—KILLING STOCK.—In a suit against a rail- 
road for killing stock it must appear that the stock was 
killed in the township where the action was brought. 
Hazzard v. A. & P. R. R., 63 Mo. 502; Hamberger vy. P. R. R., 
43 Mo. 43. Opinion by NORTON, J.—Riggs v. St. L.. G. G T. 

[Quere by Reporter.—Could not the action be maintain- 
ed in any township under subdivision 2 of section 2, or 
subdivision 3 of section 3, pp. 807, 808, Wag. Stat., where 
the damages claimed do not exceed the justice’s jurisdic- 
tion ?] 


CoMMON LAW OF CORPORATIONS—“ DAYS OF GRACE.” — 
The common-law doctrine, that after the civil death of a 
corporation all debts due to and from it are utterly extin- 
guished, has no force in this state under the statute, sec. 
21, page 298, Wag. Stat. A note was dated January 1, 1861, 
at four months after date, and suit was instituted May 1, 
1871. Heid, that the right of action was not barred by the 
statute because suit could not have been brought on the 
note for three days after the maturity of it. Turk v. Stahl, 
53 > ey Opinion by NORTON, J.—McKay et al. v. Farm- 
er et 


CATTLE-GUARDS ON RAILROAD TRACK.—Where the evi- 
dence shows that the plaintiffs cow was killed at a point 
onthe road where the same was legally fenced, and that 
she got on the track at a public road and station where 
there were no cattle-guards, and the evidence also showed 








that such cattle-guards could not be maintained at that 
point without obstructing access by the public to the rail- 
road station, the company was held not to be liable for the 
injury im the absence of proof of negligence in the killing, 
and it was error to refuse an instruction to that effect. 
Loyd v. Pacific R. R., 49 Mo. 199; Morriss v. St. L., K. C. & 
N. RB. R., 58 Mo. 78, and Swearingen v. M. K. & T. R. R., 64 
Mo. 184. Opinion by NORTON, J.—Robertson v. A. § P. R. 

DEATH CAUSED BY ACCIDENT—NEGLIGENCE OF RAIL- 
ROAD EMPLOYEES.—A boy eleven years of age, while sit- 
ting under a car in a freight train, gathering wheat which 
had sifted through the cars, was killed by the movement 
of the train. Held, that it was not error for the court to 
assume in the instructions that the boy occupied an unu- 
sual and unsafe place, and was guilty of negligence in do- 
ing so, and that the case was properly submitted to the 
jury on the question, whether there was negligence on the 
part of the company’s servants, without which the acci- 
dent would not have occurred. Opinion by NAPTON, J.— 
Ostertag v. Pacific R. R. Co. 

TAXATION. — Legislative bodies may divest themselves 
and their successors of the power of taxation by selecting 
some subjects of taxation and excluding others, where 
there is no constitutional restriction upon the exercise of 
such a power. 16 How. 369; 18 How. 331. Rights vested 
under a special charter to a railroad corporation are not 
repealed by subsequent constitutional provisions ; and such 
provisions, when inconsistent with the preservation of 
vested rights, are held to be prospective in their operation. 
Provisions of the general corporation laws of the state do 
not render invalid special privileges conferred by subse- 
quent charters. Opinion by NAPTON, J.—Scotland Co. v. 
M. I. G& N. R. R. Co. 

WHERE IS THE CoURT-HOUSE?—Although the statutes, 
(chapter 40, Wag. Stat.) do not in express terms make 
provision for a case in which the court-house and all the 
buildings at a county seat had been destroyed by fire, the 
spirit of thedaw embraces snch a case; and in such a case, 
the county tribunal, having charge of such matters, may 
designate a place where the circuit court might be held. 
A judgment rendere'l at the designated place is not void, 
and it was error to exclude a sheriffs deed based on 
judgment and execution so issued and entered, in an eject- 
ment suit concerning the lands conveyed by such deed. 
Bouldin v. Ewart, 63 Mo. 330. Opinion by Napton, J.— 
Herndon et al. v. Hawkins et al. 

PRACTICE—EVIDENCE—NEW TRIAL.—Although the ad- 
mission of a certified copy of a paper to prove that the de- 
fendant was a corporation, without accounting for the 
original, may be a technical error, the judgment will not be 
reversed therefor, because the corporation was sued as a 
corporation, and its appearance to the action waived the 
necessity of proof of that fact. The case of Cocker v. 
Cocker, 56 Mo. 180, is not authority to establish the point 
that the supreme court should reverse a case because the 
bill of exceptions does not set forth the plaintiffs instruc- 
tions, and alleges that they were taken by the jury or the 
lawyers and not returnedyin a case where the judge who 
overruled the motion for a new trial was the same judge 
who tried the case. Opinion by NORTON, J.—Withaus v. 
A. § P.R. R. Co. 


ATTORNEY AND CLIENT—SURETY.—Although an attorney 
at law has not authority to compromise a client’s case by 
virtue of his employment as attorney, yet, if he by way of 
compromise makes an agreement to give the debtor fur 
ther time and obtains additional security by doing so, the 
principal, who knowingly accepts the benefit of the ar- 
rangement, ratifies it and is bound by it. 10 Paige, 126. 
Where plaintiff got judgment and execution against the 
debtor and his surety, and the execution was levied on real 
estate and a threshing machine of the debtor, the real es- 
tate being exempt from execution under the homestead 
law, and the debtor gave a new note for the whole amount 
of judgment and costs, payable six months after date, se- 
cured by deed of trust on the real estate, and, thereupon, 
the plaintiff's attorney surrendered the threshing machine 
to the debtor, and ordered the execution to be returned, 
the plaintiff knowing the arrangement, it was held that the 
surety was discharged. Smarr v. Schmitter et al., 38 Mo. 
478. Opinion by NORTON, J.—Semple et al. v. Atkinsonet al. 





THE total expenses of the Tichborne prosecution, ac- 
cording to the return of the Home Secretary to the House 
of Commons, amounted to £60,070 or over $300,000. 
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NOTES. 





THE Bar Association of New York has a membership of 
722, and a balance in the treasury of $10,501.17. 


ATTORNEY-GENERAL DEVENS has been made a LL.D. by 
Columbia College. 


THE Court of Appeal at Lincoln’s-inn is, according toa 
recent order, for the present to be composed of Lord Cole- 
ridge, and Lords Justices Mellish and Baggallay. 


A CLERK of the Incorporated Law Society of Great Brit- 
ain has confessed to having appropriated at different times 
over $45,000 of the funds of the society. 


BaBOO ROMESH CHUNDER MITTER is the euphonistic 
name of a recently appointed judge of the Supreme Court 
of Judicature of India. 


THE Supreme Court of Tennessee, in State v. Brown, 
Legal Rep. 39, held that a dog was personal property, and 
therefore the subject of larceny. In Ward v. The State, 48 
Ala. 161, the contrary doctrine was held, which is in ac- 
cordance with the English decisi on the subject 





Hon. JOHN PETTIT, at one time a judge of the Supreme 
Court of Indiana, died at his residence at LaFayette, in 
that state, on the 17th inst. He was at different periods 
United States Senator, Representative in Congress and the 
Legislature, Mayor of his city, Judge of the Circuit Court, 
besides holding numerous subordinate positions. He was 
United States District Judge of Kansas Territory at the 
time of the border ruffian troubles in 1854. 


Mrs. MARY LIVERMORE says: “InlowalI saw a law sign, 
‘Foster & Foster.’ It meant Mr. and Mrs. Foster. They 
attended the same law school; became attached, became 
partners for life. The man looked up the cases; the 
woman pleaded them before the court and jury. In a cer- 
tain difficult case where a woman was concerned, he 


doubted his ability to do it justice, and carried it to his” 


wife, and she proved it to be a case of insanity. 


THE Iron Era is authority for the following: Horace 
Greeley and Thomas McElrath once stopped at a hotel at 
Columbia, Warren County. Horace talked and wrote all 
night, and tradition saith he got one subscriber. This was 
the time that they came from Stroudsburg and crossed the 
Delaware up in Pahaquarry. Arriving at the river bank, 
they signaled for a boatman to bring them over, and a man 
in his shirt sleeves responded. While crossing, Greeley 
said: “ Ferryman, perhaps you don’t know that you have 
the honor of carrying Mr. McElrath, of the Tribune.” 
McElrath replied: “ And you have the honor of crossing 
Horace Greeley.” The boatman said: ‘“ Gentlemen, per- 
haps you don’t know you have the honor of being ferried 
over by Judge Ribble,” which was a fact. 


AN English lawyer in a tract recently published, entitled 
“The Patient, the Physician and the Fee,” states that the 
total gross paid by persons now alive to the state for per- 
mission to study and practice law is estimated at from 
£4,000,000 to £5,000,000. He then proceeds to consider the 
two following very pertinent questions: Whether high 
and unequal imposts without application of the fund to 
educational purposes, or moderate uniform imposts with 
high education provided, would tend most to elevate the 
standard of legal knowledge, integrity, and excellence in 
the professions? Whether, in consideration of the fact 
that there is no class who could derive greater advantage 
from a digest and code of the law than solicitors, it might 
not be in their interest to have continued for a limited 
term of three or five years the payment of certificate duty 
on an understanding that the fund should be applied to 
producing either digest of code? 


¢ 

THE New Zealand Jurist says: ‘‘ A valuable lesson has 
recently been taught to a class of illegal practitioners in 
the shady branches of the law, in the shape of an action 
for damages at the suit of one of their victims. The Mel- 
bourne Trade Protection Society undertakes, as a part of 
its business, the collection of debts for subscribers; and 
the newspapers relate that recently, in effecting a transac- 
tion in this line, an officer of the society by some means 
blundered, and caused a levy to be made on the property 
of a person who had already satisfied the judgment issued 
against him. The victim took proceedings, and recovered 





damages—the presiding judge (Mr. Justice Fellows) de- 
livering a strong opinion in his favor. When the plaintiff 
was asked why he did not communicate with the manager 
of the society, when an officer came to levy for a debt 
which had been already paid, Mr. Justice Fellows inter- 
posed, and said: ‘ Why should he write to a parcel of con- 
spirators? If he prosecuted the lot, it would only serve 
them right; for if ever there was an illegal society, this 
Trade Protection Society is one.’”’ 


THE following is a true copy of a will, which was sub- 

mitted to a lawyer in Indiana lately: 
INDIANAPOLIS, October 15th, 1867. 

This certifies that Thomas Shannessey has made his last 
will to his wife, Catherine Shannessey, to dispose of said 
property as she think fit, if necessary to compel her to do 
80. THOMAS SHANNESSEY, 

x 

DENNIS O’CONNELL, 
MICHAEL UALLAHAN. 


Witness 


THE Daily Times makes a valuable suggestion as to a 
method for preventing losses by forged and raised checks, 
which is, in brief, that the dealer should send every day a 
list of the checks he has drawn, with their numbers and 
amounts, to the paying teller, who would thus have notice. 
This, with the rule that no check should be paid on the day 
of its date, without inquiry, would, it is suggested, secure 
detection in any attempt at forging or raising. The usages 
of large dealers are such that this system might be of 
great practical use. But why not go a step further? If the 
local telegraph companies, such as the Stock,&c., Telegraph, 
or the American District Telegraph, or the Lawyers’ Tele- 
graph Co., should extend their system for this purpose, a 
dealer in connection with his bank might maintain an au- 
tomatic register before the teller’s eyes of every check 
drawn, with the number and amount. Thedealer, in other 
words, would keep his own ledger at the bank by tele- 
graph; and the bank ledger would be greatly aided by this. 
We might even imagine the bank’s ledgers to be kept by 
telegraph, and only verified by the constant supervision of 
the bookkeepers. Such a method would afford immediate 
disclosure of the peculations of messengers, and instant 
means of stopping payment of checks.—[Daily Register, 
(N. Y.) 


A CORRESPONDENT of the Albany Law Journal, writing 
from London on “The Crime of Murder in England,” 
reaches the following conclusions: (1.) That the sensa- 
tional manner in which crimes of violence are reported in 
American newspapers has impressed foreigners, and 
especially the English, with the idea that lawlessness pre- 
vails throughout every grade of American society, and 
that no man’s life is safe, even in the streets of New York,. 
unless he can defend it hi lf in any ch quarrel or 
contact with any bloodthirsty desperado, with a whole 
arsenal of pistols and knives. (2.) That for every man 
killed in the heat of affray in America, some man, 
woman or child is murdered in E d barbarously, de- 
liberately in cold blood. (3.) That in England the man 
who commits a murder is “ past praying for,” whenever 
the evid is ive that he did kill. If A kills B 
to-day, a coroner’s jury renders its verdict to-morrow, A 
is examined before a magistrate and committed the same 
or next day, tried next week, and hanged three weeks 
hence, within the walls of the county jail, unknown, un- 
recognized, unapplauded; and a brief paragraph in the 
newspapers announces when, how and why he paid pen- 
alty to the law, and that is the last of him. (4.) That in 
England there are no long delays, and frequent postpone- 
ments, and new trials, and reprieves, and public demon- 
strations of sympathy, and speeches upon the scaffold, and 
departures with great eclat, surrounded by an admiring 
staff of newspaper reporters, and celebrated, to the slight- 
est detail, in columns of tumid newspaper sensatienalism. 
(5.) That England punishes her murderers with certainty 
and fitting circumstance, while we either let them go free 
or waft them from the gallows to the clouds amid the 
peans of admiring friends. (6.) That the English method 
of treating murderers is greatly superior to the American, 
with its delay, uncertainty, and, at the end, senseless and 
demoralizing publicity. If people must be killed, let it be 
done quietly, sadly, sol , as the terrible ex- 
ample sought to be man and the great responsibility 
assumed. 




















